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The Resolution of the Government of India that announced the appointment of our
Commission set two tasks before us: i) “to suggest rationalisation of existing laws relating
to labour in the organised sector;” and ii) “to suggest an Umbrella Legislation for ensuring
a minimum level of protection to the workers in the unorganised sector” It has also
suggested that we take into account various factors that contributed to the creation of the
context in which the Government deemed it necessary to appoint the Commission.

The Resolution identified these factors as the globalisation of the economy and liberalisation
of trade and industry; the rapid changes in technology and their consequences and
ramifications; the effects that these changes were likely to have on the nature and structure
of industry, on methods and places of production, on employment and the skills necessary
to retain employability and mobility; and the responses that are necessary to acquire and
retain economic efficiency and international competitiveness.

The Resolution also desires that the Commission takes into account the need to ensure a
minimum level of protection and welfare to labour, to improve the effectiveness of measures
relating to social security, safety at places of work, occupational health hazards; to pay
special attention to the problems of women workers, minimum wages, evolving a healthy
relation between wages and productivity; and to improve the protection and welfare of
labour.

Factors shaping the need for an urgent review arise from the experiences that all social
partners, entrepreneurs, workers and the State and Central Governments have had of the
way the existing laws have worked. All three partners have complained that the laws are
unsatisfactory. All wanted a comprehensive review, and reformulation of the legal
framework, the administrative framework and the institutional structures in the field of
social security. Demands for reforms have been voiced in the Labour Conferences for many
years.

We do not feel that the terms are too narrow for a comprehensive review of all the relevant
crucial issues. We feel that the two specific instructions, are only to give precision and
focus to the area in which we have been asked to make recommendations. The paragraphs
of the Resolution that refer to the context give ample scope for a comprehensive survey
and study. In fact, it is not possible or desirable to make specific recommendations without
a comprehensive study.

* The figure indicates the Chapter and Paragraph number in the body of the Report.
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The Terms of Reference talk of ‘rationalisation’ of existing laws. In our understanding,
rationalisation means only making laws more consistent with the context, more consistent
with each other, less cumbersome, simpler and more transparent.

We understand that protection and welfare measures are required for those who are
employed, as well as those who are unemployed; those who are prospective entrants, as
well as those rendered incapable by debilitating disease, accidents or old age.

Protection includes the ability to meet the essential requirements of life, as well as
protection of the rights that are essential to ‘protect’ one’s bargaining power and social
status.

We are aware that the degree of protection will depend on the resources available to the
State/society and the contributions that citizens/beneficiaries themselves can make.

A scheme of protection and welfare has to include assistance to meet exigencies as a result
of unemployment, temporary unemployment, under-employment, accidents at places of
work; insurance against accidents and occupational health hazards; the demands of
pensionary, domiciliary and other kinds of care in old age; the need for housing, education
of children, medical and nutritional care of the family and the constant upgradation of the
skills necessary for continued employment.

The context makes a special mention of the need to attain and retain the degree of
‘international competitiveness’ that our economy needs in the era of globalisation.
Competitiveness should not be regarded as the need of any single sector of our society or
economy.

Competitiveness depends not merely on technology, credit, inputs and managerial skills, but
also on the contribution that labour makes. The commitment of the workforce to quality and
productivity must be high. This commitment and the new work culture that it calls for, can
be created only when workers feel that they are receiving fair wages, a fair share of profits
and incentives, and the respect or consideration due to partners.

The crucial link between productivity and industrial efficiency cannot be denied. The level
of wages depends on the economic efficiency of an undertaking or industry. Workers have
to be as interested in productivity as the management is.

The Resolution wants the Commission to give special attention to the problems and
potential of women workers. Any society that ignores the resources or potential that one
half of it holds, will fail in mobilising its human resources to the full. The Commission has
given special attention to the problems and potential of women members of the workforce.

The future will require concurrent training in multiple skills, and the constant updating and
upgradation of skills.

It is one thing to hold that the role of the State should be minimal, and quite another to
hold that industrial relations should be based only on bilateralism. Bilateralism is an
essential ingredient of industrial relations, and both parties should rely on it as far as
possible. But it cannot be denied that there is a role that mediation, arbitration,
adjudication or third party intervention can play to ensure industrial peace with justice to
both sides and to society.
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The laws that the State formulates have to be relevant to the context of social life in the
country. The State conceives or formulates these laws on the basis of the fundamental
beliefs on which it has come into being. This bedrock of beliefs may have taken shape from
an ‘ideology’ or from perceptions and axiomatic beliefs and norms that have determined the
tradition and ethos of the country.

Our Constitution describes our State as a Sovereign, Secular, Democratic and Socialist
Republic.

The Fundamental Rights guaranteed by the Constitution include: Right to Equality (Article
14-18); Right to Freedom (Article 19-22); Right against Exploitation (Article 23-24). The
Directive Principles are not justiceable in a court of law, but they are both for the guidance
of the State and a covenant with the people.

There is another set of factors. They are the new concepts of Human Rights and the
Conventions and Standards that have emerged from the United Nations and the
International Labour Organisation (ILO).

The rights that the Universal Declaration of Human Rights talks of include the Right to
Work; to Free Choice of Employment; to Just and Favourable Conditions of Work and to
Protection against Unemployment (Article 23); Right to Life; Liberty and security of a
Person (Article 3); Right against Slavery and Servitude (Article 4); Right to Freedom;
Peaceful Assembly and Association (Article 20); Right to Social Security (Article 22); Right
to Rest, Leisure Period, Holiday with Pay and Limitation on Working Hours (Article 24); and
Right to Standard of Living adequate for the health and well being (Article 25).

India as a member has accepted and ratified many of the ILO’s Conventions and accepted
many of the standards set by it; these have acquired the status of inviolable commitments.
Any law that we make in our country should not be such as violate or dilute the solemn
commitments made by us.

Globalisation is both a consequence and a reminder of the paradigms of inter-dependence
within which humanity lives, survives and prospers. The paradigms of inter-dependence
impose limits on the role of competition.

Both workers and employers, therefore, depend on industry and the cooperation each gives
to the other.

Our economic security and the success of our efforts to improve the standard of living of
our people will, therefore, depend on our ability to identify the conditions that can ensure
cooperation between our workers and employers.

Attitudes of confrontation must give place to an attitude of genuine partnership.
Organisations of workers as well as employers, and the State itself, should identify and
create the conditions on which the harmonious relations that we need can be created and
maintained.
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CHAPTER - II
INTRODUCTORY REVIEW
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One of the major concerns of developmental planning in the country has been the unabated
population growth. The decline in population growth has been painfully slow over successive
decades, and has not also been uniform across the States.

Urban population is now estimated to be about 29%. An undesirable feature of the
demographic trends in the country has been the almost steady decline in the share of
females in the population as recorded by the successive Censuses in the twentieth century.
Provisional results for the Census of 2001 have indicated a welcome reversal of this trend.
The age distribution too has been changing as a result of falling mortality rates and, in
recent years, falling fertility rates, leading to a decline in the proportion of children below
the age of 15, and an increase in that of the elderly over the age of 60. These trends have
a bearing on the quantum of labour supply. The country is nowhere near the goal of
universal literacy. The situation is even worse in the case of females. In 1991, 56.7 % of
the population had less than 3 years of schooling, 23.7 % had 3 to 6 years, 11.0 % had
7 to 11 years, and 6.8% had 12 to 14 years of schooling.

There has been a steady increase in the proportion of population in the working age group
of 15-59. This has resulted in a rapid growth in labour force over the years.

Between 1993-94 and 1999-2000, the estimated total labour force grew from 382 million
to 402 million or at an average annual rate of about 0.9%. The growth rate in urban labour
force was 2.4 % per annum, and in the rural areas it was only 0.4%.

Beginning with the Fifth Five Year Plan (1974—79), the gross domestic product increased
at an average rate of 5% or more per year. This rate is much higher than in the first four
Plans (3 to 4% per annum). Since the economic reforms were ushered in, the growth rate
has picked up further and has been above 6% per year.

The Net National Product per capita increased at an average annual rate of 2.7% in the
Fifth Plan, 3.1% in the Sixth Plan, 3.7% in the Seventh Plan, and 4.6% in the Eighth Plan.
It has continued to grow at a rate of over 4% per annum so far in the Ninth Plan period
as well.

Half a century of planned development has transformed the structure of the Indian
economy. The share of agriculture and allied activities and mining and quarrying in the
Gross Domestic Product gradually came down from 59% in 1950-51 to about 35% in 1990-
91 and further down to 28% by 1999-2000. The share of manufacturing, construction,
electricity, gas and water supply sectors improved from 13% to 24% in the four decades
1950-51 to 1990-91, and has remained more or less at that level in the subsequent years.
The tertiary sector, accounted for an increasingly large share of the GDP over the period.

The organised sector of the economy has been growing faster than the unorganised
segment in terms of value added, the share of the former increasing from 30% in 1980-
81 to 40% in 1995-96, while the share of the latter, declined from 70% to 60% over the
same period.
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Widespread inequalities in income persist. Over a quarter of the population lives below the
poverty line in both urban and rural areas, but the poverty ratios have been coming down.

Work participation rates have remained stable, and varied around 44 % in rural areas and
34 % in the urban areas over the two decades from 1972-73 to 1993-94. After 1993-94,
there seems to be a decline in the work participation rate both in the rural and the urban
areas, being more marked in the rural areas and sharper in the case of females.

Over the three decades since 1970, the proportion of the workforce in agriculture and allied
activities declined from about 74% to 62% while that in manufacturing, construction, trade,
transport and services improved significantly. During the period 1993-94 to 1999-2000
however, there are indications of a decline in the share of services in employment, perhaps
because of stagnancy in public sector employment and decline in some sectors like banking.

The surveys of the National Sample Survey Organisation (NSSO) shows that in the rural
areas, 55.8% of the workers were self-employed, 6.8% were in regular salary/wage
employment, and the remaining 37.4% were working as casual labour in 1999-2000. The
corresponding percentages for the urban areas were 42.2, 40.0 and 17.8 respectively. The
conclusions that emerge from these data are:

A steady decline in the proportion of the self-employed in the rural areas, both among men
and women,

A corresponding increase in the proportion of casual labour in the rural areas, both among
men and women,

A steady decline in the proportion of regular employment in the case of rural men and a
fluctuating situation in the case of rural women,

A gradual decline in the share of regular employment for men and gradual improvement
in the case of women in urban areas,

A marked shift from casual employment to regular employment in the case of women in
urban areas during the post-reform period (1993-94 to 1999-2000).

In 1999-2000, the Usual Principal Status unemployment rate of the unemployed persons
among the labour force was 1.9 in the rural areas and 5.2 in the urban areas. If the work
done in subsidiary capacity is taken into account, these rates drop to 1.5 in rural areas and
4.7 in the urban areas.

Between 1993-94 and 1999-2000, which roughly coincides with the post-reform years,
unemployment rates increased in rural areas according to all the criteria and for both the
sexes, while the rates declined for females in the urban areas. In the case of urban males,
only the UPS unemployment rate declined.

The National Commission on Labour that was appointed in 1966 was asked “to review the
changes in conditions of labour since Independence”. However, our Commission has not
been asked to undertake such a review. Even so, we found that a brief review of the
changes that have taken place in the conditions in the main sectors of employment has to
be the starting point for the study and examination of some of the questions that have
been entrusted to us. We propose a quick and brief review of the situation in the
Plantations and Forestry, Mining and Quarrying, Construction, Textiles, Chemicals,
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Agriculture, Engineering and other industries. The review that we present is by no means
comprehensive or exhaustive.

The picture in the handloom sector has, however, changed from one of moderate to slow
growth to decline in the 1990s. From the data collected during the Handloom Censuses
of 1987-88 and 1995-96, it is seen that monthly production has come down from about 298
million metres to 260 million metres or roughly 13%. The number of looms shows a decline
of about 8% from 3.78 million to 3.49 million though the number of weavers/workers is
virtually stagnant, at 6.55 million.

The extreme distress in which the families of weavers find themselves in many states is
reflected in the waves of suicides that have been reported from states like Andhra Pradesh
and Tamil Nadu.

The portents seem more ominous with the removal of almost all quantitative restrictions on
imports from 1t April 2001, and the full opening up of the textiles sector from 2005.

The growth of the textile industry, which slowed down during the seventies, picked up again
and, spearheaded by the spinning and man-made fibre in the organised sector, particularly
in the post-liberalisation years. A conspicuous exception is the case of production of cloth
in the mill sector, which has suffered substantially. The fall has become steeper in the post-
reform period.

The Textile industry in the mill sector has been plagued by sickness and industrial unrest.
One of the major events that showed the extent of unrest among workers was the strike
of textile workers in Bombay, which commenced in January 1982 and continued for more
than a year. With the structural transformation in the mill sector, and the competition faced
from powerlooms, the textile industry in the mill sector began to face increasing sickness.
The other reasons for sickness were comparatively low productivity, lack of modernisation,
increase in cost of inputs, etc. The growing incidence of sickness is reflected by the increase
in the number of closures which increased from 123 in the year 1992-93 to 349 in 1999-
2000. Globalisation has also had adverse effects on the already sick textile industry as
imports have increased and textile products from other countries are available in abundance
at cheaper rates.

The condition of workers in the decentralised sector is very pathetic. The wage levels in
this sector are also on the low side. It is estimated that more than 2.50 lakh textile workers
have been affected adversely due to closure and curtailment of activities. Powerlooms were
considered to be viable propositions. But due to the vast expansion of capacity, they are
also becoming uneconomical.

India continued to be the 10" largest steel producing country in the world during 1999-
2000. This sector directly provides employment to over 5 lakh people.

The world steel industry has witnessed major ups and downs in the last few decades,
especially over the past five years.

It is in this global context that the Indian steel industry will have to identify its future role.

With the coming of liberalisation, the steel industry, especially the public sector, has now
to face up, not only to domestic competition but also to global competition in terms of
product range, quality and price.




2.99

2.108

2.109

2.110

2.111

2.113

2.114

2.118

2.119

2.120

2.124

2.125

REPORT OF THE NATIONAL COMMISSION ON LABOUR

The factors affecting production and productivity are labour, material, technology and
capital. The most important factor for the improvement of productivity is the workforce.
High productivity is necessary for the survival of the industry.

The total number of workers employed by all tea plantations has since risen from 7.31 lakhs
in 1967 to 11.38 lakhs in 1999-2000.

The number of workers employed in coffee plantations has since risen from 2.60 lakhs in
1967 to 5.35 lakhs in the year 1999-2000.

In the year 1999-2000 the total employment in rubber plantations has risen from 1.22 lakhs
in 1967 to 3.48 lakhs.

In the year 1999-2000 cardamom plantations were employing 30,000 workers.

Plantation operations are carried out in open fields. Employment depends upon the
intensity of operations and crop availability. The industry can be described as seasonal.
Because of the humid conditions workers are often exposed to malaria. Every plantation is
required to provide medical facilities such as dispensaries for the workers and their families.
The Commission had opportunities to see the medical facilities and dispensaries maintained
by some plantations. We realise that there has been some improvement in the past
decades. But more attention has to be devoted to make the facilities adequate and
satisfactory.

The minimum wages fixed for agricultural workers apply to plantation workers as well. The
workers are mostly paid the minimum wages fixed by the State Government for agricultural
workers. In Kerala, wages are fixed through negotiated settlements or under conciliation
settlements.

The plantation industry is at present facing a severe crisis. The prices of coffee have come
down almost by 50%.

The average price of rubber has come down from Rs. 47.50 per kg in 1995-96 to Rs. 27/
- per kg in 1998-99. In 2000 the price stood at Rs. 28.50 per kg, which was about Rs.
14.35 per kg below the cost of production.

Russia was one of the biggest consumers of Indian tea. But exports of tea to Russia have
come down drastically. The import duty on Sri Lankan tea under the Indo-Sri Lanka trade
agreement has been brought down to 7.5%. As a result the prices of indigenous tea,
particularly from the Nilgiris have also come down. Producers are losing about Rs. 17 per
kg.

Competitiveness and low costs of production have to be achieved through increased
productivity, improved quality, uniqueness, and so on. The workers/unions will also have to
accept the crucial role that productivity and productivity norms play in ensuring the
competitiveness necessary for the survival of the industry.

The Government will, therefore, have to urgently examine measures that can be taken to
ensure the viability of the industry without adversely affecting the interests of the workforce
employed in the industry. There is a strong case for reducing the tax burden on the
industry.
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The overall existing employment in the chemical industry is rated around 4.5 million. The
industry generates additional indirect employment to nearly 12 million workers in transport,
distribution, sales, packaging, exports, etc. It is expected that despite the ongoing
restructuring the chemical industry will continue to offer high job opportunities.

India’s main competitive strength lies in speciality chemicals. It appears that in the future
one of the main competitors of India would be China.

Sixty per cent of synthetic detergents is produced in the small-scale sector. The small-scale
industries account for more than 50% of the total dyestuffs production. In drugs and
pharmaceuticals, the small-scale units account for 40% of the total production with more
than 11,000 manufacturing units. The small-scale industries in the drugs and pharmaceutical
industry provide employment to more than 1,70,000 workers directly and in the plastic
processing industry to 1,65,000 persons directly. The share of the small-scale industries in
the production of rubber products is 30%. In the surface coatings industry, i.e. paints,
varnishes, etc. there are 20,000 small-scale units producing around 50% of the total
production. The toiletries, cosmetics and agarbatti industry has more than 15,000 units in
the small-scale sector.

The chemical industry carries out many hazardous processes and operations. Workers in
chemical factories are often exposed to dangerous chemicals, fumes, and gases. There is
an imperative need for periodical medical check-ups for early identification of occupational
health hazards as well as technological upgradation of safety norms.

There is hardly any industry or productive activity which does not depend on minerals or
mineral products.

At the time of independence in 1947, a total number of 3,21,537 people were employed in
the coal mining industry. In the year 1999-2000 the Coal Industry employed about 5,50,000
workers.

The nationalisation of the industry brought about considerable change in the lives of the
workers engaged in coal mining. They now get the wages settled through negotiations. The
housing satisfaction in percentage terms has increased from 21.71% to 75.05%. There is
considerable increase in the number of hospitals. The number of schools and colleges too
has increased.

Globalisation has had an adverse impact on the coal industry in India. . Low ash coking
coal required for making steel is not available in the country to the extent that is required.
The western coastal states like Gujarat, Maharashtra Karnataka and Kerala that do not
produce coal, or where surface transportation cost to consumption centres is high, find
imported coal much cheaper. The cost of production of coal in India is very high. The labour
cost of Indian coal is as high as 50% of the total cost of production, whereas it is only 20%
in some of the other coal producing countries in the world.

In the year 1947, non-coal mines employed 85,726 persons in about 1,074 non-coal mines.
According to 1998 figures, the non-coal mine industry including oil employed about 1,95,000
persons.

The frequency of accidents in mines in India in terms of fatal and serious accidents
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calculated on the basis of per 1000 persons employed is not worse than that in many other
countries, but it is perhaps the highest in terms of million tonnes of minerals produced.

Construction industry covers a wide field of activities and provides employment for workers
of various levels of skills. Much of the work in this field goes on under conditions that are
often very strenuous and hazardous.

Construction industry is the second largest economic activity in India. Construction has
accounted for about 40% of the investment in the country during the last 45 years. An
estimated 14.6 million persons were directly employed in construction work in 1995-96.

A recent study gives estimates and projections on employment in the industry for the period
1995-96 to 2004-05 according to which total employment in the industry is expected to
increase to 32.6 million in 2004-05 from 14.6 million in 1995-96. While in 1995-96,
unskilled workers comprised 73.08% of the workforce; in 2004-05 it is likely to be 55.08%.
Comparatively, the percentage of skilled workers is likely to increase from 15.35 to 27.62.

For the existing workforce of 14.6 million, and against an annual increase of 1.2 million
employees in construction, the average rate of formal training is around 10,000 persons per
year since 1989 in 15 construction trades and 8 manufacturing skills.

There are constraints on the modernisation of construction activity. These are inherent in
the technology itself, and due to the social linkages of technology. Due to the scope for
easy entry, small firms with scant resources and limited technical capabilities proliferate.
Sub-contracting and low wages justify the continued use of archaic methods of construction.
Low wages produce poverty on the one hand, and low productivity on the other.

Workers are exploited because they are illiterate, socially backward, unskilled, unorganised,
uninformed and poor. The industry functions at low productivity because the technology it
employs is among the ‘most backward in the world.

Labour based technologies can be best used in construction operations such as excavation,
earthmoving, on-site handling and moving of construction material and mixing and pouring
of concrete. They should be encouraged wherever they are competitive with capital-
intensive construction.

With rapid industrialisation requiring the use of more advanced technology and skilled
personnel, industrial workers engaged in the formal sectors of the economy unionise
themselves and restructure their employment relations. Such is not the case with the
construction workers. The construction sector is an aggregate of numerous discrete
elements. This facilitates contracting. The worker wants improvement in his economic and
social situation in the construction labour market. Skills and organisations are what can
strengthen workers in the construction industry.

Studies have found that construction labour is dominated by young, married, illiterate and
unskilled males, often rural migrants who were mostly landless labour moving to cities in
search of work, or who are helped to do so by jamadars and mistris. About half of the total
workers start as unskilled labour.

Some laws are of direct relevance to construction labour, namely (i) Contract Labour
(Regulation and Abolition) Act, 1970; (ii) Inter-State Migrant Labour (Regulation of
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Employment and Conditions of Service) Act, 1979; (iii) Building and Construction Workers
(Regulation of Employment and Conditions of Service) Act, 1996; (iv) Building and other
Construction Workers Welfare Cess Act, 1996. The problem is that the laws are not
implemented in the construction industry. Construction labour does not get the benefits of
the ESI Act, but is covered by the Workmen’s Compensation Act, 1923. While the
Employees Provident Fund Act, 1952 applies to the construction industry both the employer
and employees normally prefer to avoid implementing the Act for their own reasons. While
the Maternity Benefit Act 1961 applies, the number of beneficiaries is likely to be limited
due to the intermittent nature of employment. The industry does employ a sizeable number
of women workers, although largely as unskilled labour. It is estimated that the percentage
of women in the construction industry is 30-40.

The extent of unionisation in the construction industry has been very low.

Important leaders of Trade Unions often attribute the low level of unionisation in the
construction industry to the migratory and seasonal nature of the work, the scattered
location of work sites, and the fear of victimisation by jamadars and contractors.

Wages in the industry are by and large at the minimum or sub-minimum level. The nature
of the industry proves to be a deterrent for wage negotiations. The industry functions in
the open. Workers are exposed to scorching heat, rain, cold, dust, hazardous molten
materials etc. They, and their family, live in huts or under canvas which lack toilet facilities.
There is no access to clean drinking water.

Subtle differences in theory have often led to a mix of economic and political motivations,
with their perceptible impact on methods of “industrial action” reflecting varying nuances
of the political or the revolutionary on the one hand, and the economic and the strictly
Trade Unionist on the other. This has led to tussles between those who wanted to preserve
the Party’s domination over fraternal Trade Unions and those who wanted to preserve the
autonomy of the Trade Unions in spite of ideological loyalties or approximations. This has
also led to the creation of separate Trade Union departments in Political Parties and tussles
between the political apparatus and the Trade Union oriented sections in Political Parties.
India cannot claim to have been an exception.

A number of contributory causes have been identified by analysts for the growth in
industrial unrest and strikes in the decade from the mid-sixties: discontent with wages;
feeling that labour was not getting a fair share of the profits it was helping to generate;
discontent with laws and rules relating to the identification of bargaining agents;
competitive militancy among unions; the rise of what has sometimes been described as
adventurism in unions, or leadership more concerned with personal ambitions. Other causes
that have been pointed out are the haughty and irresponsible attitude of some
entrepreneurs who used industry as a means of self-aggrandisement. The mix of economic
and political motivations and the dictates of competitive militancy, also led to the
introduction of new methods of protest and new tactics in the theatre of conflict. This
period saw frequent resort to go-slow, work-to-rule, dharnas, gheraos and bandhs. The
resultant conditions became so grave, that the High Court of West Bengal (in 1968) and
the High Court of Kerala (in 1997) delivered judgements that held that these forms of

10
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protests or ‘struggle’ were illegal and an infringement of the Fundamental Rights that the
Constitution guarantees to the citizens of the country. Experience shows that industrial
action that deteriorate into or gets transferred into law and order situations, does not
benefit those who go on strike.

Another aspect that cannot be ignored is public support which cannot be gained by
alienating public sympathy. The absence of public sympathy helps those who are on the
other side of the conflict, and often creates conditions that justify government intervention.
In general, it can be said that wherever there are prolonged strikes affecting medical
services in hospitals, the public not only suffers, but also turns hostile, and demands
administrative or judicial intervention.

Trade Unions that lead and represent workers have to reflect on the current situation. The
organisations of the working class are weakened by fragmentation, disenchantment, poor
unionisation, etc., and the forces ranged against them are strong and further strengthened
by multinational forces. The organisations of the working class have to depend on public
sympathy and cannot afford to alienate public sympathy by driving common citizens to the
camp of those ranged against them. We feel that these are genuine considerations that
every leader and well-wisher of the working class have to keep in mind while choosing the
tactics of the struggles.

The years beginning with 1980 saw a number of changes in economic policy. There was
considerable growth in the economy, but fall in employment generation. Employers began
the policy of ‘outsourcing’ their production to the unorganised sector.

The period from 1980 to 1991 saw two major strikes that were both significant to the Trade
Union Movement in different ways. The first strike that we refer to is that of all public
undertakings in Bangalore during 1980-81. This involved industrial relations in public sector
undertakings. This was a massive strike that lasted for many days.

The second strike that was of considerable significance to the Trade Union Movement was
the Bombay Textile Strike of 1982 which lasted for about two years. The strike was perhaps
the most massive strike (industrial conflictoraction) that Indian Industry has seen.

It is perhaps accepted by all that it is frustration and indignation that prompted workers
to ignore Trade Union loyalties and turn to the leadership of Datta Samant, although they
were aware that his style and tactics were unconventional.

The textile industry, the single largest manufacturing industry of India has had a strong
impact on the development of the labour and trade union movement in India.

A major transformation came about in the textile sector in the 1970s, alongwith the relative
decline in the weightage of the organised textile mills. These changes had a profound
impact on the origin and course of the Strike of 1982. In 1950, the Textile Mills accounted
for 70% of the total cotton woven cloth manufactured in India. By 1970, the proportion had
fallen to 53%, and in 1980, it had declined rapidly to 41%. In 1976, for the first time more
cotton yarn came from the decentralised sector (51%) than the mill sector. The persistent
absence of modernisation and under-utilisation of the installed capacity contributed to the
problems.
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Low productivity and lack of capital intensification in the textile industry contrasted sharply
with the emergent trend in the ‘new industries’ especially in Bombay-Thane belt in the
1970s. Between 1960-1980, Maharashtra witnessed expansion outside the old traditional
organised industries like textiles, and in sectors like engineering, pharmaceuticals, and
chemical products. The annual average emoluments per worker in the textile industry
(Rs. 7120) was roughly half of what was paid in the chemical industries (Rs.14,363).

As opposed to the industry-wide bargaining structure evolved in the Textile industry, the
new industries were overwhelmingly dominated by plant level wage bargaining structures.

During the late 1970s, the scenario withessed a major change in the growth of Independent
Employees’ unions and economic unionism, mainly in the new capital intensive industries.
This was best exemplified in the rise of Dr. Datta Samant. His strikes were characterised
by long strikes, substantial, sometimes overreaching economic demands, complete
bypassing of legalistic struggle and significant use of violence against recalcitrant workers
or opposing Trade Union Centres. The changing industrial relations scenario in Bombay city
with the decline in credibility of what was described as the straitjacket imposed by the BIR
Act, was accompanied by changes in the industrial structure of the city and the position of
textile industry within it.

Whatever we have said in the earlier paragraphs should not be taken as appreciation for
Dr. Samant’s style and tactics. We have referred to them only to point out the nature and
consequences of the long strikes. It is estimated that between 75,000 to 1,00,000 workers
were dismissed, retrenched or simply never taken back. The strike seemed to have
immensely strengthened the hands of the mill owners.

Another grave threat to the authentic trade union movement seems to be emerging from
the underworld. There are also reports of some cases where such unions have succeeded
through other means. Many questions arise. The primary question perhaps is: what are the
methods or abnormal methods that these new “leaders” employ, and how can the authentic
Trade Unions, the management and industry as a whole be protected from the inroads and
tactics of these interlopers from the underworld. The use of terror in any form will only
nullify democratic rights by creating an atmosphere in which people are forced to act or not
to act merely to protect their skin. It has therefore, become necessary to protect the
workers as well as managements from such forces.

There are Trade Union Leaders who ask for the abolition of contract labour but ultimately
relent if the contract assignment is given to them or their ‘benami’ agents. This makes a
mockery of the Trade Union movement and brings down the Trade Union leaders in the
esteem of employees.

Another practice that undermines respect is that of permitting permanent workers to get
their jobs done through proxy workers or letting others work in their place, and taking a
cut from the wages of their proxies. Similar is the effect of so called unions that take up
the grievances of workers and charge a commission on the monetary gains they may
secure.

A fourth practice that compromises the Trade Union movement is — the tendency to convert
Unions into closed shops.
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The Trade Union Movement in India has now come to be characterised by multiplicity of
unions, fragmentation, politicisation, and a reaction that shows a desire to stay away from
politically oriented Central Federations of Trade Unions and searches for methods and
struggle for co-operation and joint action.

One sees an increase in the number of registered unions in the years from 1983 to 1994.
But one also sees a reduction in the average membership per union and in the number of
unions submitting returns.

There are other unions that have founded into bodies relating to certain industries or
employment, but have kept out of the main central Trade Union Federations. This includes
National Alliance of Construction Workers, National Fish Workers Federation, National
Alliance of Street Vendors etc.

We must also make specific mention of the emergence of the Trade Union SEWA group of
organisation. It did not confine itself to the traditional method of presenting demands and
resorting to industrial action in pursuit of them. It took up the work of organising the
women workers, who were engaged in unorganised sector of employment, combining other
constructive activities like marketing, the provision of micro-credit, banking, training,
representing the views and interests of workers.

There is yet another development on the Trade Union scene to which we must refer - the
increasing tendency on the part of Trade Unions, to get together in ad hoc struggle
committees to launch struggles, or to support a struggle that one of them has launched.

We have witnessed such joint action in the Bharat Aluminium Company (BALCO) struggle
against disinvestments; the one day All India strike by all Central Trade Unions against
disinvestments, privatisation and the economic policies of the Government on 25% July
2001, and the strike organised by Federation of Central Trade Unions against the Bill to
open the coal sector to private industry.

Another new feature is the readiness and the determination of Central Trade Unions to
escalate the objective to matters of government policy like, disinvestment, privatisation,
etc. Instances of such action were witnessed in the strike on BALCO privatisation, the
Rajasthan agitation by the Government servants and the strike by electricity workers in U.P.,
government employees in Kerala, and so on.

Throughout the period between the setting up of the first Chamber of Commerce in Calcutta
in 1833 and Indian independence in 1947, we find the division of employers’ organisations
or Chambers of Commerce into those composed overwhelmingly of British businessmen and
those belonging to Indian businessmen.

There were many areas of conflict between British business interests and Indian
businessmen.

Two factors contributed to the development and growth of Indian chambers. Early in the
twentieth century the Swadeshi Movement came to be intensified in the country, and Indian
companies had a stake in the struggle. Through their chambers they participated in this
national movement against the use of imported goods. As a sequel to this movement, the
then British Government refused to permit the use of state funds for matters like setting
up Departments of Industries and Public Sector Development. As a result of this attitude
Indian Chambers of Commerce aligned with the Indian National Congress and Congress
leaders, and participated actively in the national movement.
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CHAPTER - III

INDUSTRIAL DEVELOPMENT & PROGRESS
AFTER INDEPENDENCE
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India used its import policy for the healthy development of local industries. A good number
of restrictions were put on the import of industrial goods, and the effort was to encourage
the production of these goods indigenously.

Levying higher tariffs and a total or partial physical ban on the imports of such products
gave a much-needed sheltered market for Indian goods. But as years went by, industries
acquired experience in manufacturing and turned out quality products.

During the Second and Third plans, the emphasis was on the development of capital goods
industries. Encouragement was given to import technical know-how and to enter into
foreign collaborations to undertake manufacture of capital equipment locally. This gave a
fillip to industrial development.

The Government gave encouragement to industries to import parts and components
required for indigenous production. Actual users of imported raw materials or products were
given preference over the category of established importers i.e. traders. Items that were
scarce were channelised through the State Trading Corporation, Mines & Minerals Trading
Corporation and such other Government bodies. Imports were strictly controlled by the
import policy announced every year by the Government of India.

Customs tariffs were raised in some cases to 200 to 300% on imported products. This gave
protection to local industries. The Government also followed a policy of low tariffs on the
import of raw materials, parts and components compared to those on finished products.
This encouraged Indian industries to manufacture or assemble final products in India.

To Provide the financial infrastructure necessary for industry, the Government of India
established the Industrial Finance Corporation of India (IFCI) (1948), Industrial Credit and
Investment Corporation of India (ICICI) (1955), Industrial Development Bank of India
(IDBI) (1964), Industrial Reconstruction Corporation of India (1971), Unit Trust of India
(UTI) (1963), and the Life Insurance Corporation of India (LIC) (1956). For financial
assistance to small entrepreneurs, Finance Corporations were established in all states on the
basis of an Act that was passed by Parliament in 1951. The National Small Industries
Corporation was also established at the Centre and a Small Industries Development Bank
of India was established in 1989.

Regulations under the Foreign Exchange and Regulation Act (FERA) restricted foreign
investment in a company to 40%. This ensured that much of the control in companies with
foreign collaboration remained in the hands of Indians.

Encouragement to small-scale industry by providing a number of support measures covered
industrial extension services, factory space in industrial estates, credit facilities at
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concessional rates of interest, low margins for technician entrepreneurs, supply of scarce
raw materials through special quotas and import licenses, training facilities, subsidised
power tariffs and exemption of electricity duties, machinery on hire purchase basis,
assistance for marketing, incentives for setting up units in backward areas, differential
central excise levies for the small-scale sector, preference for products produced in small-
scale industries in Government purchases, reservation of products for exclusive
manufacture in the small-scale sector, creation of institutions to help small enterprises, and
training in entrepreneurship development.

The Central and State Governments made huge investments in providing such infrastructure
facilities like power generation and distribution, roads, communications, creation of port
facilities etc. Various State Governments made developed plots of land or industrial estates
available to entrepreneurs.

To cater to the growing needs of industries during the last fifty years, the Government set
up a large number of Industrial Training Institutes, all over the country. It also set up
Indian Institutes of Technology, Management Institutes and Engineering Colleges to train
persons with higher management and technical skills.

The Government of India set up 48 national laboratories to undertake applied research in
chemistry, physics, electronics, botany, etc.

The Central Government and the State Governments followed a policy of encouraging
industries in backward areas. The Central Government selected a few backward districts
and offered 25% capital subsidy for industries set up in these areas. Various State
Governments also offered similar capital incentives, exemption from sales tax levy,
subsidies on power rates, cheap developed land, sales tax loans and other facilities.

In the Industrial Policy Resolutions of 1948 and 1950, a very important role was assigned
to the public sector, power, telephones, communications, atomic energy, defence industries
and some areas were reserved for the public sector. Industries like life insurance, civil
aviation, banks were nationalized and were included in public sector.

The policy of the British Government was against encouraging industrial development in
India. There were many hurdles placed in the way of the growth of Indian industry.

In 1951, the Industrial (Development and Regulation) Act was passed by the Parliament.
The main provisions of the Act were that all existing undertakings at the commencement
of the Act, except those owned by the Central Government were required to register with
the designated authority; no one except the Central Government would be permitted to set
up any new industrial undertaking “except under and in accordance with a licence issued
by the Central Government’; such a licence or permission prescribed a variety of conditions,
such as, location, minimum standards in respect of size and techniques to be used; such
licenses were also required in cases of ‘substantial expansion’; the industries to be brought
under regulation were divided into two parts, Part I and II in the Schedule to the Act. (In
regard to the industries listed in Part I of the Schedule, the Central Government could issue
necessary directions in respect of quality production, prices etc., and could transfer
industries specified in one part to another.)
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The IDR Act resulted in more or less complete control by the bureaucracy on the industrial
development of the country.

A new Industrial policy was announced in 1956.

This Policy divided industries into three categories. All basic and strategic industries were
to be set up in the public sector, called category A type of industries. In category B
industries, private enterprise could participate along with public enterprises and was called
the joint sector. All remaining industries falling in category C, were left to be developed
by the private sector.

The Industrial Policy of 1956, for the first time, emphasised the role of small-scale
industries in providing employment, equitable distribution of national income and the
effective mobilisation of resources.

In April 1964, the Government of India appointed a Monopolies Inquiry Commission. This
Commission drafted a law to control monopolies and recommended the setting up of a
permanent Monopolies and Restrictive Trade Practices Commission. An Act was passed and
a Monopolies Commission was appointed by the Government in 1969.

In July 1969, an Industrial Licensing Policy Inquiry Committee was appointed to examine
the shortcomings in licensing policy. Following the report of the Industrial Licensing Policy
Inquiry Committee (ILPIC), a number of new restrictions were put on the large industrial
houses in the industrial licensing policy announced in February 1970.

The Foreign Exchange and Regulation Act (FERA) was amended in 1973. This brought a
great change in the foreign investment policy of the Government of India. Foreign firms
were not allowed more than 40% of equity. FERA companies were subject to many
restrictions, and were not allowed to participate in certain industries. They were also not
allowed to expand and take up production of new products.

The Policy Statement of 1973 drew up a list of Appendix 1 industries to be started by large
business houses so that the competitive effort of small industries was not affected. A
Secretariat for Industrial Approvals (SIA) was set up in November 1973, and all industrial
licenses, capital goods, import licenses, terms of foreign collaboration were brought under
the SIA.

The thrust of the Industrial Policy Statement of December 1977 was on effective promotion
of Cottage and Small Industries widely dispersed in rural areas and small towns. The focal
point of development of small-scale industries was taken away from the big cities to
districts. The concept of District Industries Centres was introduced.

Within the SSI sector, a new concept of tiny sector was introduced. This tiny sector was to
be given special attention and extended help.

The policy statement considerably expanded the list of reserved items for exclusive
manufacture in the small-scale sector. This concept recommended by the Karve Committee
was introduced in 1967 with 47 products. The list of such reserved items was 504 till 1977.
The new policy expanded this list to 807.
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After 1980, an era of liberalisation started. The trend was to dilute the strict licensing
system and allow more freedom. The steps taken included: re-endorsement of licenses
(1984), automatic re-endorsement of licensed capacities (1988), broad banding and
selective delicensing (1985-86) extended to 25 industries, exemption from licensing for all
new units and those having an investment of Rs.2.5 crores in fixed assets, investment of
foreign equity up to 40% freely and removal of locational restrictions and investment ceiling
for small industries (May, 1990).

The enactment of the IDR Act acted as a great deterrent to the growth of industries in the
country. The bureaucracy acquired unprecedented powers over industrial activities. A
number of other Acts acted as obstacles and retarded the industrial development of the
country. Despite industrial licensing, an entrepreneur had to obtain clearance from many
Agencies.

Thus, when the Government of India announced the new economic policy in July 1991,
Indian industries were not competitive in the world market.

Our industries were suddenly required to face international competition. Many of these
industries allowed their foreign collaborators to take over. Those who remain in the field are
trying to downsize. It is becoming increasingly difficult not only to face competition in the
world, but also competition at home with the products of multinationals.

CHAPTER - IV
IMPACT OF GLOBALISATION

4.3

4.4

4.29

4.31

We propose to concentrate our attention on the impact and the responses that are
necessary to improve the competitiveness of our industry and economic activities, to ensure
a regime of harmonious industrial relations, to ensure increasing opportunities of
employment, to ensure at least the minimum level of protection and welfare for workers in
all sections of the economy — organised as well as unorganised.

Our recommendations will be restricted to the areas of employment, skills and training
necessary for acquiring and retaining employability and employment, healthy industrial
relations and laws that can promote harmonious industrial relations, machinery for the
speedy and just solution of equality and social security. For the rest, whatever we say in
our review is only meant to outline the context and the factors that contributed to the
dynamic nature of the context.

During 1980s, India had a fairly good economic performance. But towards the last years
of the decade, and particularly in 1990-91, Indian economy entered an unprecedented
liquidity crisis. As a result, India found it difficult to raise funds in the international markets.
India was on the verge of default on external payment liabilities. Under these
circumstances, it was felt that there was no alternative but to undertake drastic economic
reforms.

The broad features of the economic reforms:

(a) The Government opened major sectors of the economy to the private sector.
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(b) Foreign investment was invited in all these sectors.

(c) All restrictions on the entry of the private sector into the field of infrastructure and
strategic industries were removed.

(d) There is more freedom for financial institutions.

(e) By the cuts in CRR and SLR over a period of years, more funds have been made
available by the RBI to the banks. Banks can also approach capital markets for raising
funds.

(f) Private capital and foreign investments have been allowed in such areas as construction
of roads, ports, airports, telephone services etc.

(g) The Government wants to reduce its investment in the public sector enterprises.
(h) Import restrictions have been reduced

(i) Subsidies are being cut, tax rates are being reduced and the entire fiscal system is
being streamlined.

(j) The Controller of Capital Issues stands abolished.

The post-reform growth has been at least marginally better than the average rate of growth
achieved during the pre-reform period.

The wide fluctuations in our national income growth have been curbed in the nineties.

The industrial sector has been very badly affected during the last few years and the slow
down and loss of production and employment in this sector has, in turn, led to lower
demand for consumer goods which has resulted in a general levelling down of all productive
activities. The implementation of the new economic policy has hit this sector hardest.

The inflation rate as estimated by the consumer price index for industrial workers remained
below 4% till July 2001 and rose to 5.2% in December 2001.The liberalisation policy can
certainly take some credit for keeping prices under control.

It has been observed that the strength of India’s external sector management has turned
out to be among the most noteworthy successes of the structural reforms undertaken since
1991.

The Government was interested in augmenting the country’s foreign exchange reserves, so
that such an eventuality should not occur in future. On 30 December 2001, these resources
touched a figure of 48.11 billion dollars. By the week ending 1 March 2002, we found that
the reserves have jumped by as much as $ 299 million, and they stood at $ 50.744 billion.
This is a significant achievement of the new economic policy.

In the global context too, India’s indebtedness position has improved over the years. In
terms of absolute levels of debt, it ranked as the third largest debtor country after Mexico
and Brazil in 1991. Now, it is the tenth largest debtor country. For the first time the World
Bank has classified India as a less indebted country.

Indian exports have remained stagnant at around 5% of the GNP for almost a decade.
If exports remain stagnant, the overall economic growth of the country is likely to be

affected.
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Diversification and the broad base of Indian manufacture are not reflected in our exports.
This means that only a few manufactured products enter the export market. This is one
reason why our exports are not growing.

The new economic policy has not succeeded in promoting exports on a sustainable basis and
improving our international competitiveness.

The rupee has depreciated significantly even after its devaluation in 1991. In the last ten
years, the rupee went down from Rs.18 to a dollar to Rs.47.91 now.

Foreign collaborators first increased their shares from 40% to 51%, and then took over the
entire management of the company.

Therefore, gradually the management of the majority of foreign collaborated companies
went into the hands of foreign investors.

In recent years, there is a substantial amount of growth in Mergers & Acquisitions activities
in India.

It implies that takeovers or acquisitions are the dominant feature of Mergers & Acquisitions
activity in India. It appears that foreign companies are not interested in mergers because
mergers generally take place between equals while acquisitions involve buying existing firms.
They are, therefore, interested in acquiring Indian companies and eliminating the Indian
management.

Another method of takeover that foreign companies are employing is to convert their joint
ventures in India with a local Indian partner into Wholly Owned Subsidiaries (WOS). During
the last decade the trend has been very much in evidence.

In the absence of a generalised improvement of economic activity and the growing
competition from cheap imported goods and goods produced locally by MNCs in India, the
Indian entrepreneurship has, as a consequence, gone into a state of stupor and
indecisiveness. More and more Indian entrepreneurs seem to be feeling that it is difficult to
survive against the multinationals whose resources cannot be matched.

A large MNC can perhaps acquire most of our large Indian companies.

What is important is that the trans-national companies seem to be more interested in
consolidating their stakes in existing joint ventures in India rather than investing in fresh
green-field projects.

These overseas investors can manipulate and also create problems for the Indian economy.

Thus, the new economic policy seems to be resulting in the closure or disappearance of
many Indian companies, especially those engaged in consumer goods industry. Some may
say this is survival of the fittest, and consumers now get a better product. But in the
process, India seems to be losing the indigenous breed of entrepreneurs and innovators who
once played an important role in developing Indian industry.

It appears that the days of importing technology and collaborating with a foreign company
are over. Since a foreign company can export its goods freely to India, manufacturing in
India is probably a second consideration for such a company. Nearness to the market and
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volume of sales are important considerations, and on that count, if a foreign company
decides to undertake manufacturing in India, the company prefers to go it alone with 100%
foreign equity without joining hands with any Indian manufacturer.

During the last few years multinational companies (MNCs) have started acquiring the entire
equity of their Indian subsidiaries through open offers and then de-listing from the stock
exchanges.

With their exit, the markets will be poorer. The Indian shareholders will no longer be able
to participate in the prosperity of these MNCs.

From 1997, India’s share is declining and has come down from 2% in 1997 to 1% in 1999.

One must look at the cost of foreign capital to the country. One should also weigh the
advantages of foreign equity versus foreign borrowings.

We will confine our observations to what we could understand from authoritative and
authentic sources about labour laws and laws that relate to industrial relations, and that
too, to the extent that is necessary for our Report.

We were told by all the authorities whom we met that the Central Labour Law were
applicable to the whole territory of the People Republic of China, that there were no areas
or zones or industries or enterprises that were exempted from these laws — or where any
relaxation was permitted in these laws.

Laws can be circumvented through connivance or corruption or connivance induced by
corruption. We can make no comment on whether there are cases of laws being
circumvented in this fashion in China.

We should scotch the idea, if anyone is naive enough to entertain it, that any entrepreneur
can go to China and establish or close an enterprise without the knowledge or approval of
the Government.

There are detailed “Regulations” laid down to regulate employment plans, recruitment, the
signing of labour contracts with individual employees, the signing of collective contracts
with Trade Unions in the enterprise, conditions for “firing,” for retrenchment, responsibility
to provide basic living allowance, etc., to the laid off and retrenched etc. We can refer to
the Shanghai Municipal Regulations of Labour and Personnel Management in Foreign
Invested Enterprises.

Article 2 - “This regulation is applied to all the foreign invested establishments in the
Shanghai Municipality and their staff and workers”.

Article 3 - “The foreign invested enterprise must set up and institutionalise relevant
regulations according to the law in order to secure labour rights for and labour
responsibilities of its staff or workers”.

Article 4 - “The foreign invested enterprise can determine its own organisation structure and
personnel system in accordance with the need of production and business operation.

Article 5 talks of methods or procedures for recruitment of staff.

Article 11 — The foreign invested enterprise must conclude the labour contract with its
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recruited employees according to the law, and on the basis of equality, self-willingness,
coordination and consistency. The labour contact must be in accordance with relevant laws
and regulations of the PRC.

The labour contract, when concluded, is a legal document and binding upon both parties.
Article 13, 14 and 18 lay down conditions under which an employee can be terminated.
The labour contract is automatically dissolved in certain circumstances.

When dismissed by the foreign invested enterprise, the worker shall get economic
compensation from the enterprise in accordance with the employee’s length of service in
the enterprise.

Article 15 talks of codes under which the labour contract cannot be dissolved.

Labour disputes between the foreign invested enterprise and its employees may be settled
through consultations between the concerned parties; should the consultation fail, the
concerned parties may apply to the labour dispute mediation committee of the enterprise
for mediation and; should mediation fail, the concerned parties may apply to the labour
dispute arbitration committee for arbitration. Either party that is not satisfied with the
adjudication of arbitration may bring the case to the people’s court of the district or country
where the enterprise is located within 15 days upon the reception of the adjudication.

According to the National Labour Law, the Chairman of the Mediation Committee in an
enterprise is a representative of the Trade Union. The Arbitrator is a representative official
of the Government.

In general, 10% of the disputes fail to get resolved at the levels of the Mediation Committee
and Arbitration, and go to the People’s Court.

Enterprises of any kind have to fulfill certain stipulated conditions before firing or laying off
or retrenching.

It is clear that the law does not contemplate or permit “hire and fire”.

We were told that the number of industrial disputes had increased by leaps and bounds in
the last few years.

With the transition to the Socialist Market economy, the concept of jobs has changed. The
basic changes that come about where jobs are strictly contractual, and the lay-off and
retrenchments have resulted in increase in disputes.

The Trade Union Law in China makes no mention of strikes. It neither mentions them as
a legal instrument in the hands of the workers, nor prohibits them.

There is only one trade union in China, the ACFTU.

Globalisation, and the consequent downsizing of its enterprises have also affected Chinese
economy.

Various Social Security Schemes :-

1. Old Age Pension Scheme
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2. Medical Insurance

3. Workers Injury Scheme
4. Maternity Benefits

5. Unemployment Insurance

Perhaps those who advised us to recommend labour laws similar to what China has, may
have second thoughts after seeing the provisions in the Chinese laws that we have quoted
because the kind of freedom that they thought the entrepreneur had in China is not found
in the laws as they exist.

There is a second reason that makes it difficult for us to recommend that we adopt the laws
that have been promulgated in the People’s Republic of China. The basis of our State is
different. The perception of freedom and fundamental rights that we have in India, in our
Constitution and our Society, is different from what prevails in China.

The leaders of the Trade Unions have themselves identified the main problems that they are
encountering as:

1) Conflicts have increased and become increasingly complicated because of “the strategic
reform of state owned enterprises and the burgeoning development of non-public
sectors.”

2) “Rampant violation of the Labour Law by preventing workers from joining Trade Unions”
3) Illegally hiring workers without signing contracts,

4) Forcing workers to work extreme hours

5) "“Skimping on salaries”

6) Non-payment of wages on dates stipulated by law

7) Refusal by some enterprises to buy their workers insurances for unemployment,
industrial accidents and endowments

8) Failure by enterprises to offer working protection facilities
9) Frisking of women workers at factories
10) Inadequate immunisation

11) It is obvious that such transgressions or failures to enforce the laws may be more in
non-state owned enterprises i.e. enterprises — foreign owned, joint, etc. in the “private
sector.”

It will be erroneous to think that ‘flexible’ labour laws are the main reason for China’s
progress. We would also like to place on record the arguments and observations that have
been put forward to explain why China has made spectacular progress in globalisation and
the post-globalisation scenario, as compared to the tardy progress that India has made. We
state them without going into pros and cons.

a) China followed a policy of market economy since 1978. India introduced the new
economic policy only in July 1991.
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b) China did not follow the standard policy prescriptions laid down by the World Bank and
IMF for developing economies blindly.

c) China followed a policy of competition rather than ownership for higher productivity.
d) China did not give too much importance to balanced regional development.

e) China gave lot of importance to provide excellent infrastructure of international
standard in Shanghai, Shenzen and Guangdong provinces and attracted foreign
enterprises over there.

f) Overseas, Chinese have played a very important role in attracting foreign investments.

g) China followed proper sequence of reforms. China, instead of initiating reforms with
foreign trade and exchange rate liberalisation, started with agriculture. Then, China
introduced export orientation for Township and Village enterprises. Then, special
economic zones were opened which offered foreign investors excellent infrastructure,
special fiscal and financial incentives and flexible labour relations by their innovative
contract system.

h) A new policy was first tried in a small region, and after gaining experience of such a
policy and the difficulties encountered, this policy with modifications was introduced
in a wider area.

(i) The administration in China is completely decentralised. Local municipal corporations
can also take a decision regarding foreign investment up to a limit. The laws are
simple.

(j) China allowed its companies to grow. Chinese companies are much bigger in size than
Indian companies. In India, because of our different ideas of monopolies, industrial
licensing, etc., Indian companies were never allowed to grow in the licence permit
regime and even the largest companies in India are pigmies as compared to global
players. As a result, they cannot effectively compete.

It is not merely the flexible labour laws, but because of all these factors that foreign
investment is attracted to China and China has been able to achieve phenomenal progress.

During the first few years of economic reform, there was a general growth in all sectors
of the economy. But since 1996-97, industrial growth has slowed down, and that has
affected almost all sectors of industries. During the last two years and especially in 2001-
02, the growth rate has been very badly affected.

There are some signs of recovery in the intermediate and consumer durable goods industry,
the performance of the capital goods sector has been disappointing.

The value-added growth after 1991 has not been substantially better than that achieved
during the first 15 years of Indian planning.

If we look at the various individual sectors of industry, we do not get an encouraging
picture. The textile industry is in great difficulties.

Indian textile firms lack economies of scale. India’s wage costs are also 50% higher at 60
cents than the rates in China.
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The iron and steel industry is affected because of global trends. There is a glut in the
global steel market.

The plantation industry is perhaps the worst affected industry. Prices of rubber, tea, coffee,
etc.,, have come down drastically during recent years and production in the plantation
industry is no longer economic. The Indian industry is not in a position to compete with
them. Workers in plantation industry are deeply concerned with this trend of globalisation
and increased mechanisation in the industry to reduce the costs.

In the chemicals industry, large-scale imports of petrochemicals, dyestuffs, intermediates
and speciality chemicals are coming at a cheaper price from China.

Indian mining industry is also affected because of globalisation. But for many coastal states
the cost of transportation of this coal is very high. Moreover, the cost of production of coal
is very high in India. Because of reduction in tariff and other factors, imported copper is
much cheaper than indigenously produced copper. Over manning of operations is also
adding significantly to the losses.

The list of industries affected by globalisation is much longer. Because of duty free project
imports, industrial units like Bharat Heavy Electricals are affected, as their products are
costlier compared to imported ones. The machine tool industry in India is affected because
of cheap imports and imports of second hand machine tools. The Indian toy industry is
affected because of import of cheap Chinese toys. In fact, cheap Chinese imports have
affected a wide range of industries like electrical accessories, bulbs, batteries, locks, lamps
and fixtures, silk yarn and so on. The only industries, which are prospering, now are the
Information Technology, Telecommunications and entertainment industry. The other
potential sunrise sector industries are pharmaceuticals and biotechnology industries.

Small-scale industries are more vulnerable to the new trends of globalisation. Their very
survival seems to be at stake.

One of the characteristics of the new economic policy of liberalisation is that the policy has
concentrated on the private sector and particularly in attracting foreign investment and
trade liberalisation. The reform process has practically bypassed the public sector
enterprises.

The new policy of economic liberalisation neither specified any role to the public sector nor
did it say anything about restructuring this sector so as to be made more useful and
efficient.

This is somewhat surprising when one observes that during the previous turbulent decade,
the nineties, the central public enterprises generated Rs.1, 19,000 crores through internal
accruals alone. There is hardly any evidence to show that the Government thinks that a
reformed public sector can play an effective role in economic recovery.

The Indian stock market is one of the oldest and is operating since 1875. In 1988, the
Securities and Exchange Board of India (SEBI) was set up and the reform process got
momentum only when the external payment crisis occurred in 1991 followed by the
securities scam of 1992.

A large number of leading Indian companies have raised resources in Euro markets at low
interest rates. One must say that because of globalisation a new avenue of raising funds

24




4.239

4.240

4.241

4.242

4.244

4.246

4.248

4.251

4.253

4.254

4.259

REPORT OF THE NATIONAL COMMISSION ON LABOUR

is now open for Indian companies.

With huge investment and the decision of FIIs on daily basis to sell or buy equities, they
wield considerable influence on the market behaviour of stock exchanges.

Apart from raising funds in the international markets, their entry and participation in Euro
market has introduced a qualitative change in the Indian stock exchange as well. The
technology of stock exchange operations has changed as also the market practices with the
introduction of on-line operations. Some consequences of global participation can be seen
in the use of new technologies, on line operations and quick settlements.

The Government policy during the 1990s was aimed at attracting foreign investment of all
varieties. But in this process, and in the wave of globalisation and the pressures from
international bodies like the IMF, World Bank, WTO etc., it seems that some of the vital
sectors of the economy did not receive adequate attention. Take, for instance, agriculture
and small-scale industries which provide largest employment and also contribute
substantially to the growth of the GDP.

During the decade after economic liberalisation, most of the state governments in their
budget have reduced the share of investment and allocation to the rural sector.

Since insufficient investment is made in agriculture and rural areas, agricultural production
has been affected adversely. Agriculture which is still the mainstay of the Indian economy
and which provides employment to almost 60% of our population does not appear to have
got the thrust it deserves.

Agriculture and allied activities still contribute about 25% of GDP and increase of even 5%
in its output would make an incremental contribution of 1.3% to real growth of GDP.

Another area of concern is the declining level of capital formation in Indian agriculture. The
inadequacy of new capital formation has slowed down the pace and pattern of technological
change in agriculture with adverse effect on productivity.

At the end of the first quarter of 2000-01, the total foodgrain stocks including coarse grains
were 61.96 million tonnes. Procurement prices offered to farmers by the Government are
higher that what could be obtained in the open market.

It will be interesting to note that :-

While foodgrain production is stagnating, procurement operations are increasing.

While food procurement is rising, PDS sales are falling.

Supply demand mismatch is leading to build up of huge food stocks.

At current levels of annual PDS sales, food stocks can as well last for the next four years.

It is not that there is no demand for grain under PDS. But rural poor do not have enough
purchasing power to buy foodgrains.

Small entrepreneurs had hoped that the Government would come out with specific measures
of a package of assistance to SSI units immediately. But after almost a decade, and despite
various promises given by the Government no concrete steps seem to have been taken to
implement these policies.
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It was only on 30 August, 2000, that the Prime Minister announced a comprehensive
package for small-scale industries and the tiny sector. The intention of this package was
to support this sector in areas of policy, taxation, credit, infrastructure, technology,
marketing, etc.

A Committee under the chairmanship of Dr. Abid Hussain was appointed to report on
policies relating to the SSI sector.

The Government promptly implemented some recommendations of Dr. Abid Hussain
Committee. Since then, the other important and positive recommendations of the
Committee, which would have helped the SSI sector to hold its own, and even progress,
have not been implemented.

With the entry into the WTO, it is doubtful whether there will be any encouragement to
ancillary industries.

The SSI units, which are producing independent products of their own, are in deep
difficulties because of the large-scale imports from other countries.

On 30 August, 2000, the Prime Minister announced a comprehensive policy package giving
fiscal, credit, infrastructural and technological support to small and tiny industries. This
report contains many valueable recommendations. We were told that implementation of
these recommendations could help healthy growth of small enterprises in India.

Trends in employment, unemployment rates, industrial distribution of total workforce :-

a) Overall employment is estimated to have grown at around 1.01% per annum in 1990s
compared to 1.55% per annum in 1980s.

b) The number of unemployed in 1997 more than the number employed in organised
sector.

c) About 7% to 8% of the workforce in the organised sector is protected while 92% to
93% is unprotected, unorganised and vulnerable.

d) There is a trend in growth of casual labour in the total workforce during all these years.
The proportion of self employed has come down from 58.9% in 1977-78 to 52.9% in
1999-2000. But the number of casual workers has gone up substantially from 27.2%
to 33.2%.

e) Employment is not growing in the organised sector.

f) Forty four percent of the labour force in 1999-2000 was illiterate. Only 5% of the
workforce had necessary vocational skills.

g) It is not enough to create employment opportunities. The quality of jobs is equally
important.

Because of global competition most of the companies want to reduce costs and be
competitive. The first casualty is the number of workers employed, and since 1992 many
Indian companies have resorted to downsizing by introducing Voluntary Retirement Schemes
(VRS).

We list some of the main recommendations made by the Task Force: -
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m  Accelerating the rate of growth of GDP, with particular emphasis on sectors likely to
ensure the spread of income to the low-income segments of the labour force.

m  Pursuing appropriate sectoral policies in individual sectors which are particularly
important for employment generation. These sector level policies must be broadly
consistent with the overall objective of accelerating GDP growth.

m  Implementing focussed special programmes for creating additional employment and
enhancing income generation from existing activities aimed at helping vulnerable
groups that may not be sufficiently benefited by the more general growth promoting
policies.

m  Pursuing suitable policies for education and skill development which would upgrade the
quality of the labour force and make it capable of supporting a growth process which
generates high quality jobs.

m  Ensuring that the policy and legal environment governing the labour market encourages
labour absorption, especially in the organised sector.

The report of the Task Force has evoked considerable criticism.

A review of industrial relations in the pre-reform decade (1981-90) reveals that as against
402.1 million man-days lost during the decade (1981-90) i.e. in the pre-reform period, the
number of man days lost declined to 210 million during 1991 to 2000 - i.e. the post-reform
period. But more man-days have been lost in lockouts than in strikes.

A large number of workers have lost their jobs as a result of VRS, retrenchment and
closures both in the organised and the unorganised sector. The exact number is not
available. According to our information, no data on this subject has been compiled by any
State Government.

We have received a large number of complaints on VR schemes. We have also been told
of elements of indirect compulsion, pressure tactics, innovative forms of mental harassment,
compelling employees to resign by seeking to terminate them, and in some cases, physical
torture and threats of violence against themselves or dependents.

We shall make a few other general observations on matters that have come before us about
the industrial relations scenario.

1) It is increasingly noticed that trade unions do not normally give a call for strike because
they are afraid that a strike may lead to the closure of the unit.

2) Service sector workers feel they have become outsiders and are becoming increasingly
disinterested in trade union activities.

3) There is a trend to resolve major disputes through negotiations at bipartite level. The
nature of disputes or demands is changing.

4) The attitude of the Government, especially of the Central Government, towards workers
and employers seems to have undergone a change. Now, permissions for closure or
retrenchment are more easily granted.

5) The Conciliation Machinery is more eager to consider problems of employers and today
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consider issues like increase in productivity, cost reduction, financial difficulties of the
employer, competition, market fluctuations, etc.

6) Recovery proceedings against employers who could not pay heavy dues of workers are
not being seriously pursued by the industrial relations machinery, if the financial
position of the employer is very bad.

7) The labour adjudication machinery is more willing to entertain the concerns of industry.

Globalisation is affecting collective bargaining. Earlier in the public sector, the emphasis was
on greater parity across sectors and reducing the gap between the lowest and the highest
paid employees. Now the gap is widening. Over 100 out of about 240 public sector
companies have not had pay revision since 1992.

The incidence of industrial conflict seems to be on the decline. Most long drawn strikes in
the private sector do not seem to have borne results from the workers’ point of view. Even
resistance to privatisation from trade unions is not deterring the government any longer.

Since 1991, a number of reforms have been introduced in the financial sector and a good
number of structural and organisational changes have taken place in the financial system.

But in spite of all the new regulations, scams take place at frequent intervals. They expose
the inadequacy of the present institutional and regulatory systems.

On 1 January 1995, the WTO (World Trade Organisation) came into existence. India was
a signatory to the Agreement, and as a result we became a member of the WTO from its
inception.

In some industries like chemicals, plantation, household goods, toys, etc. products have
been imported in a big way and are out-pricing Indian products. More and more of such
goods are likely to come into India and if Indian manufacturers are not able to compete
with them on price and quality, they will have to pull their shutters down. This is a real
threat to Indian industry, and therefore to employment.

Many countries are dumping their goods in Indian markets at a cheap price. There is urgent
need to revamp the set-up responsible for this purpose, including augmentation of
manpower and capabilities to enable prompt action for the benefit of domestic industries.

In the new regime, we have to encourage foreign investment and give them treatment on
par with local investors. A large number of multinationals have entered the field of low
technology; high volume products and this will close an area of opportunity to small
entrepreneurs.

Since imports are freely available, one may not be interested in manufacturing such
products inside the country. Thus, one avenue for SSI units will be permanently closed.

The migration of workers across international boundaries is one of the most striking aspects
of the globalisation of the world economy, with a major impact on well over 100 countries.

Increased internationalisation of production, trade and finance is expected to exert
additional pressure in the countries of origin and destinations for larger flow of skilled or
unskilled labour in the immediate decades to come.
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In such a context, it is imperative that attempts are made to examine the implications of
the contemporary migration flows so as to evolve a more purposeful migration policy
framework aimed at the maximization of benefits from migration in the wider context of
economic development.

Since Independence, two distinct types of labour migration have been taking place from
India. The first is characterised by a movement of persons with technical skills and
professional expertise to industrialised countries. The second type of migration is the flow
of unskilled workers and semi-skilled workers in manual or clerical occupations to the oil
exporting countries of the Middle East.

The basic characteristics of the labour-flows from India to the industrialised countries :-
m  Such outflows are made up almost entirely of permanent migration.

m A large proportion of these migrants are persons with professional expertise, technical
qualifications or other skills.

m  The destinations have been the United States, Canada, and the United Kingdom, and
in recent times some countries in Europe.

The oil price increases of 1973-74 and 1979 saw an enormous growth in the demand for
foreign labour in the oil exporting states of the Gulf. This sudden spurt in the demand for
labour was met by drawing labour from labour surplus economies like India.

The oil glut in the early 1980s resulted in a reduction of development expenditure in most
Middle East States. This had an adverse impact on the demand for labour.

There has been a clear shift in the pattern of labour demand in the Middle East — a shift
away from several categories of unskilled and semi-skilled labour towards service,
operations, and maintenance workers requiring higher skills — thus, generating new
opportunities for labour exporting countries.

Apart from providing a ‘safety valve’ for the massive unemployment problems at home,
migration to the Middle East would continue to be an important source of foreign exchange.

The employment of Indian workers helps to earn foreign exchange and leads to
augmentation of the foreign exchange reserves of the country.

The closure of industrial units and bankruptcies are a normal feature in the developed
economies all over the world. Developed economies with their well-established social
security systems, easily take care of workers displaced by such closures. Developing
economies, with their limited investible resources and relatively limited alternative
employment opportunities, however, cannot, easily afford their productive assets and labour
force turning non-operational. Industrial sickness and its resultant consequences have,
therefore, to be handled carefully to see that its adverse impacts fall least on workers and
on society.

The major issue that emerges is how the industrial units, which are sick or closed or under
liquidation, need to be dealt within India, particularly the displaced workers and locked
assets of these units.
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There is evidence to indicate that both real wages and productivity of labour have registered
an increase during the 90s. This growth is visible in all segments of the workforce, even
among casual workers.

In spite of impressive increase in labour productivity in 90s, India’s labour productivity is
lowest amongst 47 countries covered by the World Competitive Year Book 2000.

The Economic Survey 2001-02 claims that poverty reached an all time low of 26% in 1999-
2000. According to the latest estimates in the Economic Survey, the number of poor people
in the country stands at 260 million.

There is some evidence to show that growth has favoured urban India, the organised sector,
the richer states and property owners as against rural India, the unorganised sector, the
poorer states and the wage earners. The period of growth during 80s and 90s has also been
the period of growing inequalities.

The Capital market is an important indicator of the economy. The present state of the
market only indicates the uncertainty and loss of confidence of the entrepreneurs about the
future prospects of Indian economy.

Though a number of changes have taken place in the Indian economy, bureaucratic systems
and procedures seem to retain their role.

We were sometimes told of the “Social clauses” or clauses on labour standards which were
being used by developed countries to prohibit or restrict the import of goods manufactured
in India to other developed countries.

India was the second largest economic power, next only to China, in the entire Asia-Pacific
region, at the time of its independence. The position continued till the end of the 1970s.
Thereafter, first Japan, and then the other tigers in the region have overtaken India.

India’s share in both foreign direct investment and foreign trade are well below one per cent
of the world’s total. In this sense, India is a marginal player in the globalisation process.
But India is reputed to have a middle class whose size is equal to that of the whole of
Europe.

South Asian countries, including India, continue to fare badly in terms of productivity and
competitiveness because of the underdevelopment of infrastructure. The arguments for
liberalisation and privatisation should be seen in this context. The Government can probably
release its energies from routine commercial activities and focus more on education, health,
transport and telecommunications and other key concerns of the infrastructure.

The events of September 11, 2001 and its aftermath have resulted in a sharp deterioration
in confidence across the globe, which has contributed to a downward revision in the IMF’s
projection of world growth to 2.4% from 3.5% a few months ago.

The latest trends indicate that the US has ended the year 2001 with a whimper, with
capacity utilisation and industrial production reaching the lowest for two decades, in
December 2001.
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The growth of G7 countries is expected to slide down from 3.2% last year. This would be
the lowest growth rate since 1992-93.

Whereas China’s industrial production-growth has been forging ahead, India’s growth-rate
of manufacturing is stagnating.

The IMF, in its World Economic Outlook has said that India, Russia and China are reasonably
insulated from world turmoil as they are relying more on their huge domestic demand.

As a result of the new economic policy, inflation is under control; we have been able to
accumulate enough foreign exchange reserves, Indian companies have access to global
financial markets, India’s external debt position has improved. Some industries like
Information Technology (IT) have made impressive progress, taking advantage of global
economic integration; foreign investment is coming to India both in portfolio investment as
well as in industrial projects, Indian consumers have increased access to all types and a
large variety of international brands of goods in the market.

Globalisation has also had negative impacts on a variety of sectors of Indian economy.

CHAPTER -V

APPROACH TO REVIEW OF LAWS

5.1

5.2

5.3

5.5

One has to accept the fact that we have travelled quite some distance along the road to
full-scale globalisation. It is technology that has made globalisation possible. It has
generated new hopes and given rise to new dangers and temptations. Its impact can
already be seen in many fields of human activity. Old mindsets may prove a handicap in
responding the new situations and factors that have emerged.

Industry is not an end in itself. It is a social activity undertaken to meet the needs of
society. All economic activity is the result of interdependent interests, and co-operation
among the various factors that together constitute the cycle of economic activity.
Globalisation has not altered this fundamental; it has underlined its importance for
communities that choose to enter the arena of competition.

In a regime of competition, this means that every nation has to acquire and retain sufficient
competitiveness to be able to survive and prosper in world markets. This competitiveness
cannot be acquired without harmonious relations or at least peaceful relations in industry.
The first requisite for the employers and employees today, therefore, is to develop a
mindset that looks upon each other as partners, to develop a work culture that new
technology and the context of globalisation demand.

It is an overstatement to say that labour, or labour laws are the only cause of our
unsatisfactory economic development. There are other factors that affect the efficiency of
industry like managerial skills, integrity and honesty, efficient and reliable infrastructure,
etc. If there are many causes, and one deals only with one, and ignores all others, one
cannot overcome the disease or hope for cure. All these reasons make it necessary for us
to place labour laws in perspective, as a part of what we have to look at.
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This does not mean that we do not believe in the need for important changes both in laws
and in attitudes.

Most of the witnesses before the Commission, talked of the imperative need to evolve a new
work culture in our country.

It has to be conceded that the worker has a stake in the viability and growth of the
undertaking, and an attendant responsibility as well as right. Wages have to be looked upon
as incomes that are earned through hard work, not merely monetary payment but also a
balance of responsibilities and rights.

The individual worker’s attitude to work has to include, (i) pride in maximising his own
productivity to repay his debt to society and (ii) pride in his commitment to excellence, as
reflected in the quality of his work.

In the evidence tendered before the Commission, many witnesses pointed out that many
workers in private and public undertakings work only 4 or 5 hours a day. This is not only
true of Government or administrative offices, but true of factory workers as well.

The prevailing situation in our country is one that should cause deep concern and distress.
We must be concerned at the moral culpability of “short charging” or working less and
accepting the same payment. The loss in time and output caused by the underutilisation
of resources, and the atmosphere that we create with the resultant fall in efficiency even
during working hours, further compounds loss of output.

Our reputation abroad shows that our workers are capable of creating and maintaining the
highest levels of work culture. The question ‘Why is it that we do not create and maintain
such high standards of work culture in our own country’ is a matter for concern and
reflection. The Commission feels that each of the partners involved should seriously reflect
on how he/she can contribute to the transformation of our work culture.

We must make a few observations on the contribution that managements can make to
improve our work culture. Industrial relations relate to the relations between management
and the workforce employed in the undertaking. In the ultimate analysis industrial relations
are a branch of human relations. Human beings like to be treated as human beings. It is
imperative then, that old perceptions and mindsets about the workforce have therefore to
change, and new methods have to be identified and pursued to elicit co-operation and
respect.

In the ultimate analysis, the level of work culture in any undertaking will depend on the
level of awareness or realisation of identity, of interest, or, in the least, the sense of
belonging, and the sense of interdependence.

The systemic arrangements that will help us to maintain a high level of work culture,
includes: fair wages, equitable profit sharing, effective organs of participatory management
at all levels and opportunities to interact.

Many witnesses drew our attention to the difference in the application and efficiency of
workers who were on probation, whose status was temporary, and the attitude to work that
one could see in those who had been confirmed as permanent employees. It must be
accepted that one needs to find measures to correct this situation.
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Over manned organisations are also a cause of poor work culture. It lowers normal levels
of work efficiency and the work hours per employee.

The work environment also plays a role in promoting good work culture. A vibrant work
environment will result in greater output.

We have the maximum number of holidays. A study reveals that three out of every seven
days are holidays for an average Government servant. All commercial and industrial
activities are closely connected with various departments of the Government and if the
Government offices are closed, many economic activities in the country also come to a
standstill.

We recommended that: the Central Government and all State Governments should have a
uniform policy on holidays, only 3 national holidays be gazetted — viz. Independence Day,
Republic Day and Gandhi Jayanti Day (October 2), two more days may be added to be
determined by each state according to its own tradition and apart from these each person
must be allowed to avail of 10 restricted holidays in the year, Government holidays should
be delinked from holidays under the Negotiable Instruments Act, in case of the option of
a five-day week, if a holiday occurs during the week, Saturday should be a working day,
and the movement of quality circles should be encouraged. This will enable workers to take
interest in the work they perform and contribute to the improvement in the overall work
culture in the organisation.

The attitude to hours of work should not be rigid. The total number of hours per day should
not be more than nine, and hours of work per week should not be more than 48. But within
these limits there may be flexibility, and compensation for overtime.

Most of those who demand the right to hire and fire also want to bring about a fundamental
change in the nature or perception of employment. They want all employment to be on
the basis of contracts for stipulated periods. This introduces a basic or fundamental change
in the current system in vogue in most kinds of employments. While we understand that
non-permanent jobs or temporary assignments can be on contract for specified periods, we
are accustomed to look upon employment against permanent jobs as permanent service.
Attempt to change the basis of tenure in all jobs (permanent as well as non-permanent)
to contractual, and for stipulated periods, involves a basic change in attitudes and notions.
If transforming the basis of all employment is a social necessity because it has become an
economic necessity for industrial or commercial enterprises, then, it is equally necessary to
create social acceptability for the change, and the social institutions that can take care of
the consequences.

A fundamental change of this kind has to be preceded by (i) the evolution of a socially
accepted consensus on the new perception of jobs; (ii) the evolution of a system of
constant upgradation of employability through training in a wide spectrum of multiple skills;
(iii) the setting up of a system of social security that includes unemployment insurance and
provisions for medical facilities; and (iv) the institution of a mandatory system of two
contracts-one, an individual contract, and two, a collective contract with the workers’ union.

There are weighty considerations that should temper the demand for an immediate
switchover to the contract system and to unrestricted rights of ‘hire and fire/
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5.38 Most of the developed countries where the majority of jobs are contracts have elaborate and
effective systems of social security. China which we may cite as an example, too has
stringent laws on a social security system that takes care of the worker’s income and
requirements at least for two or three years of transition or unemployment. In India, we do
not have such legal provisions or practices. We are convinced that social justice as well as
the benefit of the economic returns that accrue from a moderately assured workforce,
demand the establishment of a socially acceptable link between transition to a contract
based employment system and the establishment of a viable social security system to which
the entire vulnerable workforce has access.

5.40 The mindset that was rooted in faith in the power and resilience of private initiative and
industry to take over the role of the State in economic matters was shaken by September
11, 2001 and the crash of Enron have altered the scenario in many ways. The “centrality”
of the state in ensuring security — security against forces of disintegration and terrorism, and
social security — has had to be acknowledged again. Human beings and families are not
mere statistical entities. Unless backed by adequate compensation and security system,
starvation and suffering can become causes of acute and explosive social unrest.

The danger of such social and national hazards is reflected in the State of the Union address that
President Bush delivered to the American Congress on the 29% of January, 2002. It may be useful
to quote what the President said on social security.

“Americans who have lost their jobs need our help, and I support extending unemployment benefits
and direct assistance for health care coverage. ...My_economic security plan can be summed up in
one word: jobs.”

"...Good jobs must be the aim of welfare reform... the goal is to reduce depending on government.”

“...economic security can vanish in an instant. I ask Congress ...to give uninsured workers credits to
help buy health-coverage...”

“A good job should lead to security in retirement...Employees who have worked hard and served all
their lives should not have to risk losing everything if their company fails ... ... Retirement security
also depends upon keeping the commitments of social security”

We need not point out that these are as necessary in our country as in America. Those who look
to America as a model should see the need for polices oriented to the creation of jobs and the
provision of basic social security.

The crash of the Energy giant Enron has exposed many of the weaknesses and the socially harmful
effects of the Corporate system. It has administered a severe shock, and created apprehensions
about mechanisms that were meant to assure accountability and keep vigil. We should learn from
the experience.

The new mindset that the new context calls for must be reflected in all attitudes and activities in
industrial relations or employer employee relationships. All efforts must therefore be made to
promote bilateralism based on mutual interests and universally accepted fundamental rights and
norms. The legal system should therefore promote bilateralism. Where differences persist the law
must enable contending views to be settled through mediation and arbitration, including compulsory
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arbitration where the disputes may lead to disruption of social life affecting public health, sanitation,
drinking water supply, medical facilities and transport, and cause suffering to large sections of
people who are unrelated to the disputes.

Processes of adjudication must be quick, expeditious and inexpensive. They should not involve
delays that cripple the worker. Workers should be encouraged to organise themselves with the
awareness that struggles on the basis of extraneous issues may divide and weaken them.

CHAPTER - VI

REVIEW OF LAWS

6.1"

We have Article 23 prohibiting traffic in human beings and forced labour, and Article 24
prohibiting employment of children in factories etc. These are Constitutionally binding.
Besides we have a very large number of Directive Principles of State Policy in Part IV of
the Constitution. These principles are not enforceable by any court but are nevertheless
fundamental in the governance of the country, and it is the duty of the State to apply these
principles in making laws. Articles 38, 39 39A, 41, 42, 43 and 43A are principles which
are relevant to the work of our Commission.

The ILO declaration on Fundamental Principles and Rights at Work, adopted by the
International Labour Conference in June 1998, declares interalia that all Member States
whether they have ratified the relevant conventions or not have an obligation to respect,
to promote and to realise the principles concerning the fundamental rights which are the
subject of those conventions, namely,

(a) freedom of association and the effective recognition of the right to collective bargaining
(b) the elimination of all forms of forced or compulsory labour;

(c) the effective abolition of child labour; and

(d) the elimination of discrimination in respect of employment and occupation.

The primary goal of the ILO today is to promote opportunities for women and men to obtain
decent and productive work in conditions of freedom, equity, security and human dignity.
The goal is not just the creation of jobs but the creation of jobs, of acceptable quality.

Government of India ratified Convention 122 on Employment and Social Policy in 1998.
Article 1 of the Convention lays down:

“Article 1

(1) With a view to stimulating economic growth and development, raising levels of living,
meeting manpower requirements, and overcoming unemployment and under
employment, each Member shall declare and pursue, as a major goal an active policy
designed to promote full, productive and freely chosen employment.

(2) The said policy shall aim at ensuring that

(a) There is work for all who are available for and seeking work.
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(b)  Such work is as productive as possible

(c) There is freedom of choice of the employment and the fullest possible
opportunity for each worker to qualify for, and to use skill and the endowments
in a job for which he is well suited, irrespective of race, colour, sex, religion,
political opinion, national extraction or social origin.

(3) The said policy shall take due account of the state and the level of economic
development and mutual relationships between employment objectives and other
economic and social objectives, and shall be pursued by methods that are appropriate
to national conditions and practices.”

This convention was ratified by India at a time when unemployment levels are high. One,
therefore, has to presume that the Government is now committed to pursue an active policy
designed to promote full, productive and freely chosen employment.

From the commitments of the Government of India, it can be deduced that the following
rights of workers have been recognised as inalienable and must, therefore, accrue to every
worker under any system of labour laws and labour policy. These are:

a) Right to work of one’s choice

b) Right against discrimination

c) Prohibition of child labour

d) Just and humane conditions of work

e) Right to social security

f) Protection of Wages including right to guaranteed wages

g) Right to redress of grievances

h) Right to organise and form trade unions and Right to collective bargaining, and
i) Right to participation in management.

One cannot overlook the fact that rights are also related to duties.

Keeping all these in view it would appear that perhaps the safest approach, in the context
of coverage under labour laws, would be to define the organized sector as consisting of
establishments which have a minimum employment limit

Whatever be the employment limit, there are certain provisions like maternity benefit, child
care, workmen’s compensation, medical benefits and other elements of social security and
safety which must be applicable to all workers, irrespective of the employment size of that
establishment, or the nature of its activity.

The Commission has given considerable thought to the number of employees that should
be fixed as the threshold point for the organised sector. It does not want workers who are
already enjoying the protection of laws forfeit their protection or benefits of provisions for
safety and security. Nor does it want to add to the problems of small entrepreneurs financial
burdens that affect the viability of their enterprises or compel them to work under irksome
conditions. Balancing both these factors, the Commission feels that a limit of 19 workers
should be accepted as the socially defensible mean.




. 20

.21

. 22

. 23

. 24

REPORT OF THE NATIONAL COMMISSION ON LABOUR

The Commission considered the question whether there should be any salary limit above
which the protection of the labour laws will not be available or there should not be any such
limit for coverage of workers under the labour laws.

Relatively better off section of employees categorised as workmen like Airlines Pilots, etc.
do not merely carry out instructions from superior authority but are also required and
empowered to take various kinds of on the spot decisions in various situations and
particularly in exigencies. Their functions, therefore, cannot merely be categorized as those
of ordinary workmen. We, therefore, recommend that Government may lay down a list of
such highly paid jobs who are presently deemed as workmen category as being outside the
purview of the laws relating to workmen and included in the proposed law for the protection
of non workmen. Another alternative is that the Government fix a cut-off limit of
remuneration which is substantially high enough, in the present context, such as Rs.
25,000/- p.m. beyond which employees will not be treated as ordinary “workmen”.

It would be logical to keep all the supervisory personnel, irrespective of their wage/salary,
outside the rank of worker and keep them out of the purview of the labour laws meant for
workers. All such supervisory category of employees should be clubbed along with the
category of persons who discharge managerial and administrative functions. The
Commission would also recommend that such a modified definition of worker could be
adopted in all the labour laws. We expect managements to take care of the interests of
supervisory staff as they will now be part of the managerial fraternity.

Existing set of labour laws should be broadly grouped into four or five groups of laws
pertaining to (i) industrial relations, (ii) wages, (iii) social security, (iv) safety and (v)
welfare and working conditions and so on. The Commission is of the view that the coverage
as well as the definition of the term ‘worker’ should be the same in all groups of laws,
subject to the stipulation that social security benefits must be available to all employees
including administrative, managerial, supervisory and others excluded from the category of
workmen and others not treated as workmen or excluded from the category of workmen.

The Commission agrees with the Study Group that it is necessary to provide a minimum
level of protection to Managerial and other (excluded) employees too, against unfair
dismissals or removals. This has to be through adjudication by labour court or Labour
Relations Commission or arbitration.

Constitution of India has included labour and related matters in the concurrent list. The
Commission does not consider it necessary or desirable to change this.

There is no need for different definitions of the term ‘appropriate government’. There must
be a single definition of the term, applicable to all labour laws. Central Government should
be the ‘appropriate government’ in respect of Central government establishments, railways,
posts, telecommunications, major ports, lighthouses, Food Corporation of India, Central
Warehousing Corporation, banks (other than Cooperative banks), insurance, financial
institutions, mines, stock exchanges, shipping, mints, security printing presses, air transport
industry, petroleum industry, atomic energy, space, broadcasting and television, defence
establishments, Cantonment Boards, Central social security institutions and institutions such
as those belonging to CSIR, ICAR, ICMR, NCERT and in respect of industrial disputes
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between the contractor and the contract labour engaged in these enterprises/
establishments. In respect of all others, the concerned State Government/Union Territory
administrations should be the appropriate government. In case of dispute, the matter will
be determined by the National Labour Relations Commission that we want to be set up.

We had earlier indicated that in our attempt to rationalise labour laws, we could, with
advantage, group the existing labour laws into well-recognised functional groups. While the
ultimate object must be to incorporate all such provisions in a comprehensive code, such
a codification may have to be done in stages and what we have proposed is, hopefully, the
first step.

Central laws relating to the subject of Labour Relations are currently the Industrial Disputes
Act 1947, the Trade Unions Act 1926 and the Industrial Employment (Standing Orders) Act,
1946. Mention must also be made of the Sales Promotion Employees (Conditions of Service)
Act 1976 and other specific Acts governing industrial relations in particular trades or
employments. There are state level legislations too on the subject. We recommend that the
provisions of all these laws be judiciously consolidated into a single law called the Labour
Management Relations Law or the Law on Labour Management Relations. However, we
would carve out a section of those workers who are employed in establishments with an
employment size of 19 and below, for a different kind of dispensation. In view of our
approach, we recommend the repeal of the Sales Promotion Employees (conditions of
Service) Act, 1976 and other specific Acts governing industrial relations in particular trades
or employments and also specific laws governing wage fixation in particular trades or
employments, in the light of what we recommend later in respect of the law on wages. The
general law on industrial relations and wages will apply to them.

We would recommend the enactment of a special law for small scale units. We have come
to the conclusion that the reasonable threshold limit will be 19 workers. Any establishment
with workers above that number cannot be regarded as small. The composite law
suggested by us for small enterprises has provisions for registration of establishments,
(provisions pertaining to) securing safety, health and welfare of the workers, hours of work,
leave, payment of wages, payment of bonus, compensation in case of lay off, retrenchment
and closure, resolution of individual and collective disputes of workers, etc. The law
suggested by us also has provisions pertaining to social security. We are of the view that
a composite law will not only protect the interests of the workers in these enterprises but
will make it easier for the small enterprises to comply with the same.

We are adopting certain approaches in drafting the Law on Labour Management Relations.

Firstly, the Commission would prefer the gender neutral expression ‘worker’ instead of the
currently used word ‘workman’ that we find in the Industrial Disputes Act and some other
Acts.

Secondly, the law will apply uniformly to all such establishments

Thirdly, we recognise that today the extent of unionisation is low and even this low level
is being eroded, and that it is time that this trend was reversed and collective negotiations
encouraged. Where agreements and understanding between the two parties is not possible,
there, recourse to the assistance of a third party should as far as possible be through
arbitration or where adjudication is the preferred mode, through labour courts and labour
relations commissions of the type we propose later in this regard, and not Governmental
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intervention. A settlement entered into with a recognised negotiating agent must be
binding on all workers.

Fourthly, we consider that provisions must be made in the law for determining negotiating
agents, particularly on behalf of workers.

Fifthly, the law must provide for authorities to identify the negotiating agent, to adjudicate
disputes and so on, and these must be provided in the shape of labour courts and labour
relations commissions at the state, central and national levels.

Sixthly, the Commission is of the view that changes in the labour laws be accompanied by
a well defined social security package that will benefit all workers, be they in the ‘organised’
or ‘unorganised’ sector and should also cover those in the administrative, managerial and
other categories which have been excluded from the purview of the term worker.

One of the most important steps that one needs to take in rationalising and simplifying
the existing labour laws is in the area of simple common definitions of terms that are in
constant use; such terms include ‘worker’, ‘wages’ and ‘establishment’. By making the law
applicable to establishments employing 20 or more workers, irrespective of the nature of
the activity in which the establishment is engaged, we have avoided the need to define
‘industry’. After examining all aspects of the question, we have come to the conclusion that
the persons engaged in domestic service are better covered under the proposed type of
umbrella legislation, particularly in regard to wages, hours of work, working conditions,
safety and social security.

Likewise, we define establishment as a place or places where some activity is carried on
with the help and cooperation of workers.

It is desirable to define two terms, ‘wages’ and ‘remuneration’, the former to include only
basic wages and dearness allowance and no other for the purpose of contribution to social
security and for calculations of bonus and gratuity and all other payments including other
allowances as well as overtime payment together with wages as defined above will be
‘remuneration’.

We also discussed the question whether any distinction should be made between ‘strike’ and
‘work stoppage’ and came to the conclusion that the existing definition of ‘strike” in the
Industrial Disputes Act 1947 may stand, “Go slow” and “work to rule” are forms of action
which must be regarded as misconduct. Standing Orders and Provisions relating to unfair
labour practices already include them and provide for action both in the case of “go slow”
and “work to rule”.

Term ‘retrenchment’ should be defined precisely to cover only termination of employment
arising out of reduction of surplus workers in an establishment, such surplus having arisen
out of one or more of several reasons.

Driving the dispute into the realm of law and order, and using the strong arm of the State
to convert industrial disputes into matters for the police or the law and order enforcement
machinery is not to the advantage of the workers, and perhaps to that of the industry as
well.
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There are some industries or services where the effects of industrial action create
situations which threaten the lives and normal and essential needs and activities of the
vast majority. One’s liberty has to be seen in the light of the equal right that everyone
else has to demand and enjoy liberty. Social intervention thus becomes justified and
necessary to protect the interests of all concerned.

We, therefore, recommend that in the case of socially essential services like water supply,
medical services, sanitation, electricity and transport, when there is a dispute between
employers and employees in an enterprise, and when the dispute is not settled through
mutual negotiations, there may be a strike ballot as in other enterprises, and if the strike
ballot shows that 51% of workers are in favour of a strike, it should be taken that the strike
has taken place, and the dispute must forthwith be referred to compulsory arbitration (by
arbitrators from the panel of the Labour Relations Commission (LRC), or arbitrators agreed
to by both sides).

We are recommending the withdrawal of the Essential Services Maintenance Act.

Coming to the question of Trade Union Act 1926, it would have been desirable if the Act
had also provided for a ceiling on the total number of trade unions of which an ‘outsider’
can be a member of executive bodies. Amendments made in Section 4 recently appear to
disentitle workers in the unorganised sector from getting their trade unions registered. To
overcome this difficulty, a specific provision may be made to enable workers in the
unorganised sector to form trade unions, and get them registered even where an employer-
employee relationship does not exist or is difficult to establish; and the proviso stipulating
10% of membership shall not apply in their case.

A question was raised whether the right to registration as Trade Unions should be confined
to organisations of workers only or employer’s organisations should also enjoy this right as
provided in the existing provisions. We have come to the conclusion that the present system
of eligibility for registration may continue. All benefits which accrue to workers as a result
of collective bargaining do not distinguish between those who are members of Trade Unions
and those who are not. A worker who is not a member of any Trade Union will have to pay
an amount equal to the subscription rate of the negotiating agent or the highest rate of
subscription of a union out of the negotiating college. The amounts collected on this
account may be credited to a statutory welfare fund.

Any such dispute, which currently goes under the appellation of interunion or intraunion
rivalries, should be capable of being resolved by reference of the dispute to the labour court
having jurisdiction, either suo moto or by one or both the disputing parties or by the state.

Federations of trade unions as also Central organisations of trade unions and federations
should be covered within the definition of trade union and be subject to the same discipline
as a primary trade union. The same dispensation will apply to employers’ organisations and
employees’ organisations.

We do not favour craft based or caste based organisations of workers or employees or

employers. An unregistered organisation shall not be entitled to any privileges, immunities,
and rights.
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Other provisions of the Trade Unions Act 1926 including the provision to set up a separate
political fund may be allowed to continue and appropriately included in the proposed
integrated law. However, care must be taken to ensure that the general funds of trade
unions are not used for political purposes.

We strongly believe in the role that bilateral interaction, dialogue and negotiations can play
in promoting harmonious industrial relations. In a sense, bilateralism is the recognition of
the stake that workers and the management have in the viability and success of the
undertaking. Our Trade Union movement today is fragmented. Everyone talks of the value
of unity, the imperative need of unity today, but in practice, hardly anyone seems to be
willing to give up separate identities. One of the ways to strengthen the incentives for
consolidation can lie in the field of registration and recognition, where the criteria for
eligibility can be upgraded or at least proportionately upgraded.

Negotiating agent should be selected for recognition on the basis of the check off system,
with 66% entitling the union to be accepted as the single negotiating agent, and if no union
has 66% support, then unions that have the support of more than 25% should be given
proportionate representation on the college.

The question of the method that should be used to identify the bargaining agent has been
the subject of discussion and debate for many decades now.

The Commission carefully considered the advantages and disadvantages of the relevant
options. In dealing with this issue, we had to keep in view our belief that collective
negotiations require a strong trade union movement, which, in its turn, demands an
increasing degree of unionisation. Any formula which militates against increasing
unionisation should, therefore, ab initio be avoided.

Secret ballot even on a restricted basis is logistically and financially a difficult process in
industries like railways, banks, post offices, coalmines and other undertakings operating in
a number of states.

Check off system has the advantage of ascertaining the relative strengths of trade unions
based on continuing loyalty reflected by the regular payment of union subscription, The
argument advanced against the check off system is that it exposes the loyalty of the worker,
and this may make him vulnerable to victimisation by the management or persecution by
members of other unions.

Check off system in an establishment employing 300 or more workers must be made
compulsory for members of all registered trade unions;

Though the check off system will be preferred in the case of establishments employing less
than 300 persons too, the mode of identifying the negotiating agent in these establishments
may be determined by the LRCs. Any union in such smaller enterprises may approach the
LRCs for conducting a secret ballot. We are recommending a slightly different dispensation
for units employing less than 300 as we feel that it is in such units that the possibility of
victimisation has to be provided against.

M
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The Commission has taken note of the practice of industry level negotiations on interest
issues, which obtain in several industries and would like the practice to continue. However,
it would also like that as far as possible, negotiations and decision making on wages,
allowances, general conditions including total number of hours of work, leave, holidays,
social security, safety and health, productivity negotiations, manpower adjustments, change
in shifts etc. should be concluded at the establishment level so as to maximize the efficient
functioning of the individual establishments.

We would also recommend that recognition once granted, should be valid for a period of

four years, to be co-terminus with the period of settlement. No claim by any other trade
union/federation/centre for recognition should be entertained till at least 4 years have
elapsed from the date of earlier recognition. The individual workers’ authorisation for check
off should also be co-terminus with the tenure of recognition of the negotiating agent or
college.

Establishments employing 20 or more workers should have standing orders or regulations.
There is no need to delimit the issues on which standing orders can or need be framed.
As long as the two parties agree, all manner of things including multi-skilling, production,
job enrichment, productivity, and so on can also be added. These standing orders will be
prepared by the employer(s) in consultation with the recognised unions/federations/centres
depending upon the coverage, and where there is any disagreement between the parties,
the disputed matter will be determined by the certifying authority having jurisdiction, to
which either of the parties may apply. Any amendment to the Standing Orders can be asked
for by either party and agreed to by both parties or referred to the certifying authority or
the Labour Court for determination. However, no demand for amendment can be made until
at least a year has elapsed. The appropriate Government may prescribe a separate Model
Standing Order for units employing less than 50 workers. We append a draft of Model
Standing Orders for such small establishments. The employer will have to append a copy
of Model Standing Orders or the Standing Orders, mutually agreed upon with the workers,
to the appointment letter of every employee.

The appropriate government may also frame model standing orders, including the
classification of acts of misconduct as major and minor, and providing for graded
punishments depending on the nature and gravity of the misconduct, and publish them in
the official gazette. Where an establishment has no standing orders, or where draft standing
orders are still to be finalised, the model standing orders shall apply.

Any worker who, pending completion of domestic enquiry, is placed under suspension,
should be entitled to 50% of his wages as subsistence allowance, and at 75% of wages for
the period beyond 90 days if the period of suspension exceeds 90 days, for no fault of the
worker, so however the total period of suspension shall not, in any case, exceed one year.
If as a result of continued absence of the worker at the domestic enquiry or if the enquiry
and disciplinary action cannot be completed in time for reasons attributable wholly to the
worker’s default or intransigence, the employer will be free to conduct the enquiry ex-parte
and complete the disciplinary proceedings based on such ex-parte enquiry and further, there
would be no increase in subsistence allowance beyond 50% for the period exceeding 90
days in such cases.
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Every establishment shall establish a Grievance Redressal Committee consisting of equal
number of workers’ and employers’ representatives, The Grievance Redressal Committee
shall be the body to which all grievances of a worker in respect of his employment,
including his non- employment will be referred for decision within a given timeframe.

There need be no statutory obligation for the employer to give prior notice, in regard to
item 11 of the Fourth Schedule for the purpose of increase in the workforce, as is the
position now under Section 9A of the ID Act. Further the Commission is of the view that
notice of change, issued by an employer as per provisions of Section 9A, should not
operate as a stay under Section 33 though such a decision of the management will be
justiciable under Section 33 A.

Employer to foresee and arrange for appropriate training to the workers so that they are
equipped and ready for different kinds of jobs that restructuring may entail. Refusal to go
for such training, which must be at the employers’ cost and in the employer’s time, may
be included as an act of misconduct under the standing orders if such refusal is without
valid reasons.

We are aware that Chapter VB of the ID Act has aroused intense debate. We will approach
this question from the point of view of society as a whole. The answer lies in finding a
fine balance, because industrial efficiency is essential for social progress and the protection
and generation of employment also imperative for social justice and social progress.
Leaving matters of this nature solely to bilateralism at this juncture may lead to wide-
spread industrial unrest, strikes and lay offs and closures of industrial establishments.

The alternative then is to pay adequate compensation, offer outsourced jobs to retrenched
workers or their cooperatives, if any enterprise decides to close down give workers or Trade
Unions a chance to take up the management of the enterprise before the decision to close
is given effect to: underwrite facilities for medical treatment, education of children, etc.
and provide for a third party or judicial review of the decision, without affecting the right
of the management to decide what economic efficiency demands.

In the new circumstances of global competition, it may not be possible for some
enterprises to continue and meet the economic consequences of competition. In such
cases, one cannot compel non-viable undertakings to continue to bear the financial burden
that has to be borne to keep the concern going. They should, therefore, have the option
to close down. It would be good if there can be a prior scrutiny of the grounds on which
the closure is sought. Precisely it is for this reason that the provision for prior permission
was incorporated. But experience has shown that governments do not want to give quick
decisions, even though they know that delay in taking decisions only adds to the burdens
that such enterprises are force to carry. Permission for closure are kept pending for months
and years and employers kept waiting. Sometimes managements try to seek some such
subterfuges to close the enterprise and disappear from the scene without paying
compensation, dues, etc. to workers. In these circumstances the Commission came to the
conclusion that the best, and more honest and equitable course will be to allow closure,
provide for adequate compensation to workers, and in the event of an appeal, leave it to
the Labour Relations Commission to find ways of redressal: - through arbitration or
adjudication.
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Prior permission is not necessary in respect of lay off and retrenchment in an establishment
of any employment size. Workers will, however, be entitled to two month’s notice or notice
pay in lieu of notice, in case of retrenchment. We also feel that the rate of retrenchment
compensation should be higher in a running organisation than in an organisation which is
being closed. Again, we are of the view that the scale of compensation may vary for sick
units and profit making units even in cases of retrenchment. It would however, recommend
that in the case of establishments employing 300 or more workers where lay off exceeds
a period of one month, such establishments should be required to obtain post facto
approval of the appropriate government. We recommend that the provisions of Chapter VB
pertaining to permission for closure should be made applicable to all establishments to
protect the interests of workers in establishments which are not covered at present by this
provision if they are employing 300 or more workers. Necessary changes in chapter VA in
regard to retrenchment and closure will have to be made accordingly. Every employer will
have to ensure, before a worker is retrenched or the establishment is closed, irrespective
of the employment size of the establishment, that all dues to the workers, be it arrears of
wages earned, compensation amount to be paid for retrenchment or closure as indicated
in the next paragraph, or any other amount due to the worker, are first settled as a
precondition to retrenchment or closure. These provisions will not bar industrial disputes
being raised against a lay off or retrenchment or closure. Having regard to the national
debate on this issue and the principle outlined above, the Commission would like to
recommend the compensation per completed year of service at the rate of 30 days on
account of closure in case of sick industry which has continuously run into losses for the
last 3 financial years or has filed an application for bankruptcy or winding up, and other
non-profit making bodies like charitable institutions etc. and at the rate of 45 days for
retrenchment by such sick industry or body where retrenchment is done with a view to
becoming viable. It would also recommend higher retrenchment compensation at the rate
of 60 days of wages and similarly a higher rate of compensation for closure at the rate of
45 days wages for every completed year of service for profit making organisations. For
establishments employing less than 100 workers half of the compensation mentioned above
in terms of number of days wages may be prescribed. However, these establishments will
also be required to give similar notice as prescribed for bigger establishments before
retrenching the workers or closing down.

We are recommending the restoration of the original threshold limit for prior permission,
increased rates of compensation; consultation with the representatives of the workers
without giving workers a right to veto; judicial review by the LRC in case of dispute; and
(legal provisions or review by the appropriate Governments) that make it obligatory for
employers to purchase insurance cover for employees.

Arising out of the above, we recommend that while the lay off compensation could be 50%
of the wages as at present, in the case of retrenchment, Chapter VA of the law may be
amended to provide for sixty days notice for both retrenchment and closure or pay in lieu
thereof. The provision for permission to close down an establishment employing 300 or
more workmen should be made a part of Chapter VA, and Chapter VB should be repealed.
In case of closure of such establishment which is employing 300 or more workers, the
employer will make an application for permission to the appropriate Government 90 days
before the intended closure and also serve a copy of the same on the recognised

a4




6.92

6.93

6.94

6.95

REPORT OF THE NATIONAL COMMISSION ON LABOUR

negotiating agent. If permission is not granted by the appropriate Government within 60
days of receipt of application, the permission will be deemed to have been granted.

We have referred to arbitration or adjudication for determining disputes between
management and labour. We feel arbitration is the better of the two and would like the
system of arbitration to become the accepted mode of determining disputes which are not
settled by the parties themselves. In fact it would be desirable if in every settlement, there
is a clause providing for arbitration by a named arbitrator or panel of arbitrators of all
disputes arising out of interpretation and implementation of the settlement and any other
disputes.

A panel of arbitrators may be maintained and updated by the LRC concerned, which would
contain names of all those who are willing and have had experience and familiarity with
labour management relations, labour lawyers, trade union functionaries, employers,
managers, officials of the labour department, both serving and retired, academics, retired
judicial officials and so on.

We recognise that, in the area of determination of industrial disputes in our country,
adjudication is still the prevailing mode. We do hope that, over time, collective bargaining
and inbuilt arbitration will result in the bulk of the disputes between parties being settled
expeditiously. We envisage a system of labour courts, lok adalats and Labour Relations
Commissions as the integrated adjudicatory system in labour matters. This system will not
only deal with matters arising out of employment relations but also trade disputes in
matters such as wages, social security, safety and health, welfare and working conditions
and so on. The Labour Relations Commission at the State, Central and National level will
be preferably bodies that have as presiding officers, a sitting or retired judge of the High
Court or a person who fulfils the qualifications for being appointed as a High Court judge.
The National Labour Relations Commission may also be on similar lines with the presiding
officer being a sitting or retired judge of the Supreme Court or a person who fulfils the
qualification for being appointed as a Supreme Court Judge. However, we are of the
opinion that the machinery for conciliation which the First Commission wanted to be
included as a part of the LRC, needs to be kept separate and vested in the executive. We
are also of the opinion that inspectors should not be appointed as Conciliation Officers as
that may undermine their efficiency as Conciliation Officers. The Conciliation Officer should,
however, be clothed with sufficient authority to enforce attendance at proceedings of
conciliation. The conciliation officers will carry out such directions as may be given by the
Labour Relation Commissions in addition to performing their duties as prescribed under the
law.

Instead of waiting for the publication of the awards in the official gazette, awards of the
competent court including the labour courts and the Labour Relations Commissions should
be deemed to have come into effect unless an appeal is preferred within the prescribed
period. The Labour Courts shall be empowered to enforce their own awards as well as the
awards of Labour Relations Commissions. They should also be empowered to grant interim
relief in cases of extreme hardship. Officials of labour departments at the Centre and the
States who are of and above the rank of Deputy Labour Commissioners/Regional Labour
Commissioners with ten years experience in the labour department and a degree in law,
may be eligible for being appointed as presiding officers of labour courts. The Central and
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State Labour Commissions should be declared as set up under article 323-B of the
Constitution. The National Commission should be empowered with the powers of the
Supreme Court of India.

All matters pertaining to individual workers, be it termination of employment or transfer or
any other mater be determined by recourse to the grievance redressal committee,
concilliation and arbitration/ adjudication by the labour court. Section 2A of the Industrial
Disputes Act 1947 may be amended. Individual disputes may be taken up by the affected
workers themselves or by TUs and the collective disputes by the negotiating agent or an
authorised representative of the negotiating college for resolution. A union which does not
have at least 10% membership amongst the employees in an establishment should have no
locus standi in that establishment. A union which has at least 10% members amongst the
employees in a unit should only have the right to represent individual workers in various
fora such as conciliation, arbitration or adjudication and a provision in this regard may be
made in Section 36 of the Industrial Disputes Act. The appropriate Government may also
approach the Labour Relations Commission on any individual or collective dispute in any
establishment. All disputes, claims or complaints under the law on labour relations should
be raised within one year of the occurrence of the cause of action. Section 11A of the ID
Act 1947 may be retained. However, the law may be amended to the effect that where
a worker has been dismissed or removed from service after a proper and fair enquiry on
charges of violence, sabotage, theft and/or assault, and if the labour court comes to the
conclusion that the grave charges have been proved, then the court will not have the power
to order reinstatement of the delinquent worker.

During the Commission’s visit to Chandigarh, the representatives of the state Government
of Punjab, namely, the Labour Secretary and the Presiding Officer of the Industrial Tribunal
spoke commending the role that Lok Adalats are playing. More than 11400 pending labour
cases, which constituted two third of the total pending cases had been disposed off in three
rounds of Lok Adalats. It should, however, be ensured that Lok Adalats are not used to
‘browbeat’ workers into accepting payments which may be only a fraction of what they may
be entitled to under the law. However, the system of Lok Adalats on labour matters appears
promising, and should be pursued.

A system of legal aid to workers and trade unions from public funds be worked out, to
ensure that workers and their organisations are not unduly handicapped as a result of their
inability to hire legal counsels.

Jurisdiction of civil courts be banned in respect of all matters for which provision is
contained in the relevant labour laws. The existing provisions regarding consent of the other
party for the appearance of legal practitioner should remain. In the case of conciliation and
before Lok Adalats, appearance of the legal practitioners should not be permitted. We would
also recommend levy of a token court fee in respect of all matters coming up before labour
courts and labour relations commissions. The State Governments may also decide the
differential rates for court fees for the unorganised sector.

Strike could be called only by the recognised negotiating agent and that too only after it
had conducted a strike ballot amongst all the workers, of whom at least 51% support the
strike. Correspondingly, an employer will not be allowed to declare a lock-out except with
the approval at the highest level of management except in cases of actual or grave
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apprehension of physical threat to the management or to the establishment. The
appropriate government will have the authority to prohibit a strike or lock-out by a general
or special order and refer for adjudication the issue leading to the strike/lock-out. The
general provisions like giving of notice of not less than 14 days, not declaring a strike or
lock-out over a dispute which is in conciliation or adjudication and so on will be
incorporated in the law. In this context we also recommend that an illegal strike or illegal
lock-out should attract similar penalties. A worker who goes on an illegal strike should lose
three days wages for every day of illegal strike, and the management must pay the worker
wages equivalent to three days wages per day of the duration of an illegal lock-out. The
union which leads an illegal strike must be derecognised and debarred from applying for
registration or recognition for a period of two or three years.

We feel that the time has come now to legislatively provide for a scheme of workers
participation in management. It may be initially applicable to all establishments employing
300 or more persons. For the smaller establishments, a non-statutory scheme may be
provided. The system of recognition for the bargaining agent, as also the information
available under the check off system will furnish enough data to select representatives of
workers at each tier of participation.

There are a large number of small issues for which provision can be found in the existing
laws. The Commission is broadly in agreement with such provisions and to the extent they
are not inconsistent with what we have recommended above, all of them may be suitably
incorporated in the consolidated law.

We would urge that these recommendations are taken up as a whole, and not in a piece
meal manner that may destroy the context of inter-relation, and the holistic approach.

In the enforcement of labour laws, there is discrimination between the private sector and

public sector, the latter allegedly being handled leniently. No such discrimination should be
permitted either by law or in practice, as the purpose of labour laws will be defeated by
such discrimination.

The provisions in respect of small establishments can be in the form of a separate law
named Small Enterprises (Employment Relations) Act or be included in the general law as
a separate chapter. As may be seen from the draft law given at Appendix, the law seeks
to cover all aspects of employment including wages, social security, safety and health and
so on. A system of self-certification has been introduced to offset the criticisms of
‘Inspector Raj’. An obligatory provision for social security, with contributions from the
employer and from the worker as also a compulsory annual bonus at 8!/,% of the wages
(a month’s wage) are also features of the law that we have proposed. These provisions
will ensure that the interests of the workers are fully protected, even while lessening
burdens on the management and providing them with vigilance in exercising managerial
functions.

The Commission is conscious of the fact that in the fast changing economic scenario and
changes in technology and management, which are entailed in meeting current challenges,
there cannot be a fixed number of posts in any organisation for all time to come.
Organisations must have the flexibility to adjust the number of this workforce based on
economic efficiency. It is essential to focus on core competencies if an enterprise wants
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to remain competitive. We would, therefore, recommend that contract labour shall not
be engaged for core production/services activities. However, for sporadic seasonal demand,
the employer may engage temporary labour for core production/service activity. We are
aware that off-loading perennial non-core services like canteen, watch & ward, cleaning,
etc. to other employing agencies has to take care of three aspects — (1) there have to
be provisions that ensure that perennial core services are not transferred to other
agencies or establishments; (2) where such services are being performed by employees
on the payrolls of the enterprises, no transfer to other agencies should be done without
consulting, bargaining (negotiating) agents; and (3) where the transfer of such services
do not involve any employee who is currently in service of the enterprise, the
management will be free to entrust the service to outside agencies. The contract labour
will, however, be remunerated at the rate of a regular worker engaged in the same
organisation doing work of a comparable nature or if such worker does not exist in the
organisation, at the lowest salary of a worker in a comparable grade, i.e. unskilled, semi-
skilled or skilled. The principal employer will also ensure that the prescribed social security
and other benefits are extended to the contract worker. There is a reason that compels
us to make this recommendation. At many of the centers we visited, we were told during
evidence, that there were cases of contractors making deductions from the wages of
contract workers as their contribution towards social security, and then absconding
without depositing either the contribution realised from the workers or their own
contributions into the appropriate social security fund.

The Commission would recommend that no worker should be kept continuously as a casual
or temporary worker against a permanent job for more than 2 years.

Minimum wage payable to anyone in employment, in whatever occupation, should be such
as would satisfy the needs of the worker and his family (consisting in all of 3 consumption
units) arrived at on the Need Based formula of the 15th Indian Labour Conference
supplemented by the recommendations made in the Judgment of the Supreme Court in the
Raptakos Brett & Co case. However, before fixing the minimum wage the appropriate
Government should keep in mind the capacity of the industry to pay as well as the basic
needs of the workers.

The Commission recommends that every employer must pay each worker his one-month’s
wage, as bonus before an appropriate festival, be it Diwali or Onam or Puja or Ramzan or
Christmas. Any demand for bonus in excess of this upto a maximum of 20% of the wages
will be subject to negotiation. We also recommend that the present system of two wage
ceilings for reckoning entitlement and for calculation of bonus should be suitably enhanced
to Rs.7500/- and Rs.3500/- for entitlement and calculation respectively.

There should be a national minimum wage that the Central Government may notify. This
minimum must be revised from time to time. It should, in addition, have a component of
dearness allowance to be declared six monthly linked to the consumer price index and the
minimum wage may be revised once in five years. This will be a wage below which no one
who is employed anywhere, in whatever occupation, can be paid. Each State/Union Territory
should have the authority to fix minimum rates of wages, which shall not be, in any event,
less than the national minimum wage when announced; where a state is large, it may, if
it chooses, fix different rates of minimum wages for different regions in the state but no
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such wage can be less than the national minimum wage. The Commission also
recommends the abolition of the present system of notifying scheduled employments and
of fixing/revising the minimum rates of wages periodically for each scheduled employment,
since it feels that all workers in all employments should have the benefit of a minimum
wage.

Where wages are fixed purely on piece rate basis the employer should pay at least 75%
of the notified time rate wages to the piece rated worker if the employer is not able to
provide him with work.

We, therefore recommend that fixation of piece rate wages must be so done as to enable
a diligent worker to earn after 8 hours work what would be the time rated daily rate.

We have been asked whether those who are employed in the relief works organized directly
by the Government — or by NGOs on behalf of the Government — should also be paid the
minimum wage. There is a case to distinguish between regular wage employment or food
or remuneration in return for some token work for which opportunities are created under
relief works. Where the nature of the work cannot be described as token, where it is a
full day’s work on a project that builds durable common assets, there is a case to insist
that the remuneration must be equivalent to the minimum wage. We recommend that this
distinction may be borne in mind in determining whether the law on minimum wages should
be deemed applicable to this situation. If there is a dispute in this regard, it can be raised
before the National Labour Relations Commission.

There is no need for any wage board, statutory or otherwise, for fixing wage rates for
workers in any industry.

It may be that in respect of safety, the dispensation may have to be different for different
work situations, but surely this does not call for separate laws.

We would recommend enactment of a general law relating to hours of work, leave and
working conditions, at the work place. For ensuring safety at the work place and in different
activities, one omnibus law may be enacted, providing for different rules and regulations
on safety applicable to different activities. (We have appended a draft indicative law on
hours of work and other working conditions after this chapter and an omnibus draft
indicative law on safety in the chapter on Labour Administration). Such general law on
working conditions etc. may provide for the following: -

a) The law should have a provision for letters of appointment along with a copy of
Standing Orders of the establishment (in the local language); and issue of a photo
identity card giving details of the name of the worker, name of establishment,
designation, and so on.

b) It should specify the maximum number of working hours in a day/week, and payment
of overtime at double the rates of wages. The limitation on employing workers on
overtime needs to be relaxed, and we recommend that the present ceilings be
increased to double to enable greater flexibility in meeting the challenges of the
market. Sub section (2) of Section 64 of the Factories Act contains a provision that the
State Government can give exemptions in certain circumstances. We recommend that
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the list of such contingencies may be suitably expanded in consultation with the
representatives of the industry to include more occupations, processes and
contingencies. However we also recommend that the workers right to wages for
overtime work at the prescribed rate of overtime wages if they are asked to work
beyond 9 hours a day and 48 hours a week should be ensured.

c) There should be reduced working hours for adolescents, prohibition of underground
work in mines for women workers, prohibition of work by women workers between
certain hours and so on.

d) On the question of night work for women there need not be any restriction on this if
the number of women workers in a shift in an establishment is not less than five, and
if the management is able to provide satisfactory arrangements for their transport,
safety and rest after or before shift hours.

e) At the same time, the Commission is not in favour of any exemptions being granted
in respect of establishments in export promotion zones or special economic zones from
labour laws.

f) The Commission feels that the appropriate Government may be empowered to grant
exemptions from different provisions of law in case of emergent situations that may
arise in the workload of an establishment or in cases of extreme hardship.

Each establishment having an employment size over a specified limit must provide for a
canteen.

Normal provisions as now obtaining in several laws regarding washing facilities, lavatories
and urinals (separate for men and women workers) and rest rooms may also be
incorporated in the law.

The help of municipal and other local bodies and NGOs may be taken for the creation of
these amenities, common to a market or small industrial areas.

Créches should not be dependent on the number of women workers or the number of
children. Every establishment employing 20 or more workers must run a créche.

There should be provision for holidays, earned leave, sick leave and casual leave at an
appropriate scale to the workers, apart from maternity benefits for women workers. We do
not approve of the practice of declaring a holiday on the death of a person. Likewise, we
do not also see the necessity to declare polling days as holidays. Only half a day’s holiday
may be permitted on such a day to those who have to go to cast their votes, the timings
of which should be decided by mutual consultation amongst employers and workers.

We would say that the present laws on welfare outside the workplace should be integrated
as far as possible with the laws on social security.

As regards Workmen’s Compensation (Amendment) Act 2000, the deletion of words ‘and
who is employed otherwise than for the purpose of the employer’s trade or business may
cause unintended hardship. We would urge the Government to reconsider the matter as the
Commission feels that amendment has in fact extended the Act to the domestic sector. The
Commission recommends that the domestic sector be kept out of the purview of the Act.
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That Schedule II to the Act though long is not complete. The schedule can be widened.
‘Many employers’ organisations have drawn our attention to item No. (ii) of the schedule
and have suggested that there is no reason why persons working in clerical capacity should
be excluded form the provisions of Workmen’s Compensation Act as they are frequently
required to go on the shop floor for performing their functions and are equally exposed to
risks.

We do not see why we should still have on the statute book laws like Employers Liability
Act 1938 and the ancient Fatal Accidents Act 1855; if necessary, the relevant provisions of
these Acts may be suitably incorporated into the Workmens’ Compensation Act 1923.

Small enterprises are presently deprived of the opportunities of having apprentices, since
the law lays down a minimum strength of tradesmen of different categories in an
establishment for allowing apprentices on a proportionate basis. There is need to provide
flexibility so that even if the strength of different categories of tradesmen in a small
enterprise does not match up to what is required to keep apprentices, if the combined
strength is such as to allow keeping an apprentice of a particular category as per the
proportion laid out, the small enterprises should be allowed to engage such apprentices.

(i) The Commission regards the implementation of Bonded Labour System (Abolition)
Act by the Ministry of Labour as appropriate,

(i) The Commission has suggested a new law on the subject of Child Labour to
substitute the provisions of the existing law to the benefit of children which would
also aid the abolition of child labour.

(iii) We are shocked at the proviso to the definition of ‘an agreement of pledge of the
labour of child” in Children (Pledging of Labour) Act, 1933. This proviso would
amount to approving child labour if reasonable wages are paid. We think that, given
this proviso, the entire purpose of the law is vitiated. Pledging of child labour can
be made a crime under the criminal law of the land. and would, therefore,
recommend the repeal of this law.

(iv) Dock Workers (Safety, Health and Welfare) Act 1986 should be of much importance
to workers of minor ports too. We would recommend that the Director General
(Factory Advisory Services and Labour Institutes) under the Ministry of Labour, who
looks into these matters as far as major ports are concerned, be enabled to advise
suitably State governments as well, at least in respect of some of the larger minor
ports and also the newly established private sector ports,

(v) We feel that a strict and imaginative implementation of Employment Exchanges Act
will help in the long run. We therefore recommend that the provisions of this law
be made applicable to all establishments to which the general law of employment
relations will apply. Salary level of rupees sixty per month, above which alone
vacancies will have to be notified, be raised suitably.

(vi) Manual Scavengers and Construction of Dry Latrines Act applies in the first instance
to the states of Andhra Pradesh, Goa, Karnataka, Maharashtra, Tripura and West
Bengal and to all Union Territories. The law be made universally applicable without
further delay with deterrent penalties for infringement.
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(vii) In our suggested law on wages, we have incorporated the provision of equal pay
for equal work. The Commission however, recommends that the important
provisions of the Equal Remuneration Act other than on wages i.e. prohibition of
discrimination against female workers in matters of recruitment, training, transfers
and promotions should be incorporated either in the Employer-Employee Relations
Law or in the law on Working Conditions or wages law.

(viii)  We feel that the Government may not be in a position to legislate separately for
interstate migrant workers who migrate on their own or provide the benefits of the
present Act by extending coverage to them in view of the constitutional provisions
enabling a citizen to seek employment anywhere in the country (Article 19).
However, these observations should not be construed to mean that we do not
endorse the need to deal with the problems of migrant workers. Adequate
provisions will be made in the general law that we are recommending. To keep
proper records and access to information, employers in the host state be required
to inform the state Government as well as the Government of the state to which
the worker belongs whenever they engage any worker hailing from another state for
work in the unskilled category.

(ix) There is no reason why the simplification of returns to be sent and registers to
be maintained cannot be extended to all aspects, including social security. In
fact, we would suggest that simplification can be extended to all establishments
irrespective of the employment size. We would suggest the setting up of a high
power group which can deal with this question and come up with
recommendations. After all, it must be recognised that the returns are being
asked, essentially for statistical purposes and in some cases for information on
compliance with safety regulations. We would urge that this matter be pursued
vigorously. Some States have already simplified the forms that are to be
submitted, and are experimenting with one simple form. There is no reason why
this should not be prescribed and given effect to.

As per the evidence received by the Commission with regard to the Mathadi Workers in
Maharashtra and Head load workers in Kerala, though advantageous, the system seems to
have lent itself to certain abuses such as the closed shop system of working where new
entrants are not allowed, and proxy work is allowed, The closed shop system also creates
problems for the employers who hire workers but are not able to get the work done as per
their requirements. Perhaps better results can come from the system if due steps are taken
to prevent the closed shop system and work by proxy.

Social security protection, including economic security, is a sine qua non and also the
starting point of labour protection and in such a scheme of things, infancy clauses have no
place. The State may consider assisting new enterprises in other ways.

We would broadly exclude from the coverage of labour laws that we propose, all functions
and functionaries, including defence forces, para military forces, police, fire services and
prison services, services connected with law and order, tax levy and tax collection, internal
and external security, law making, administration of justice, and external relations. Where
the functions are not so very discreet and include other activities the matter may be decided
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by the appropriate government, whose decision will be final. At the same time, we
strongly urge that persons employed in these ‘sovereign’ tasks are also adequately
protected, including protection of their ‘right to form associations and unions’ as enshrined
in Article 19 of the Constitution of India.

We recommend that the KVIC reviews it remuneration system to reach the level of the
prospective or prescribed national minimum as soon as possible, within five years at the
latest; that it adjusts its piece rates for hours of work to reach the relation that is being
prescribed with time rates; that the workers whom it serves or organises have access to
a security system that is equivalent to what is available to workers in small scale industries
with 19 or less workers or that prescribed for workers in the unorganised sector.

Any violation of a law or rules thereunder be treated as an offence, which must be made
triable by a labour court which will have to be empowered for the purpose. Any offence that
is not merely a violation of labour laws but also a violation of basic human rights should
attract more stringent punishment.

Law may provide for compounding; such compounding may be permitted. We recommend
that at least 75% of the proceeds of such ‘compounding’ be credited to an appropriate
welfare fund for being used for the benefit of workers. A subsequent offence of the same
type by an employer will not be allowed to be compounded, but will invite double the
penalty in addition to imposition of fine for each day of continuance of offence or
infringement.

In an offence coming up for hearing if it becomes necessary for the complainant worker to
attend hearings more than once, the worker must be reimbursed for loss of wages and
expenditure incurred by him for travel etc., in respect of the second and subsequent
hearings.

Further, a provision may be made in the laws that all cases must be disposed off in a span
of three hearings, and where this is not possible, the labour court should in its award give
reasons for taking more hearings. The Labour Relations Commissions may also be entrusted
with the responsibility to assess the work of the labour courts, particularly in the matter
of expeditious disposal of cases. With the constitution of an All India Labour Judicial Service
that we are recommending, we hope that we will have a dedicated and competent set of
men and women as presiding officers of labour courts who will be able to discharge their
responsibilities efficiently and expeditiously.

The right to file a complaint in the court of competent jurisdiction may be vested, in
addition to an inspector or an officer authorised for the purpose, in the person aggrieved
or an office bearer of a trade union of which the aggrieved person is a member or in a
recognised welfare institution or organisation.

Rules and Regulations first be published as draft Rules or draft Regulations, giving a period
of ninety days for comments, and must be finalised only after the comments, if any,
received within the stipulated period are examined.

We would only urge that when a State goes in for special legislation, it observes all the
recommendations that we have incorporated in our report.
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6. 144 Though labour administration is the executive arm of the State, we would like to see the
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administration as the guide, philosopher and friend of both workers, employers and their
organisations, rather than be a policeman. This calls for appropriate orientation and training
to the functionaries at all levels. Equally it becomes necessary to expose the functionaries
at various levels to the changing situation, occasioned by globalisation, liberalisation and
privatisation, all of them demanding a high level of competitive performance and ever
increasing productivity. Despite our emphasis on diminishing the role of the State qua state,
we strongly recommend that every large State and groups of small States set up Institutions
for training and research in labour matters. V.V. Giri National Labour Institute will take the
lead in this regard, and along with other institutions, help the State Governments in their
efforts to transform the calibre of labour administrators.

We would also recommend that the law may provide for bipartite committees or tripartite
committees to be set up in areas of industrial and/or commercial activities to function as
watchdogs to ensure the implementation of labour laws by the establishments and to bring
to the notice of the administration any cases of violation.

The labour relations commissions have multiple duties including the important task of
identifying collective bargaining/negotiating agents. We have also suggested that all matters
in the labour field needing adjudication, be it a labour-managementdispute (except
collective disputes) or a workman’s compensation claim or disputes arising out of and
relating to coverage of labour laws or disputes relating to social security and the like, will
have to be determined by the labour courts at the lowest level, with appeals to the Labour
Relations Commissions. Collective disputes between the negotiating agent and employer, if
not resolved bilaterally or in conciliation or arbitration should be dealt with by appropriate
Labour Relation Commission. This will need considerable increase in the number of labour
courts. The setting up of labour relations commissions also increases the demand for high-
level labour adjudicating functionaries. All these compel us to recommend an All India
Labour Judicial Service which in the new dispensation will be viable and necessary.

Equally important in our view is the need for constituting an All India Labour Administrative
Service. Labour being in the concurrent list of the Constitution, the advantages of such a
service, which will also enable exchange of officers between the Centre and the States, are
obvious. It must be recognised that the bulk of the labour administration in the States and
union territories relates to implementation and enforcement of labour laws. We are of the
view that if all the posts of the labour department of and above the rank of Dy. Labour
Commissioners/Regional Labour Commissioners at the State and the Centre are included in
the service and also senior level appointments such as Executive Heads of Welfare Funds,
Social security administration and so on, there will be an adequate number of posts
justifying such a service.

We would urge that the feasibility of generating further employment through all practical
means including systems of tax incentives be examined.

In spite of the paucity of the time at our disposal, we have attempted to make a draft

of what a comprehensive Law on Labour Management Relations, as visualised in this
Chapter would look like. It should be taken as our indicative draft, and not the one on
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which the Commission has arrived at a word-by-word agreement. Even so, it has been
drafted incorporating the recommendations in the Chapter, more to provide an
approximate picture of the system that is visualised.

CHAPTER - VII
UNORGANISED SECTOR

7.1 One of the two main tasks entrusted to the Commission is to propose an Umbrella
Legislation for workers in the Unorganised Sector to ensure at least a minimum protection
and welfare to the workers in this sector. This task is more difficult and complicated
because of the dimension and the variety of the workforce in the sector.

7.2 Unlike the organised sector in this sector we are dealing with the workers who have not
acquired a high profile, tasted the benefits that can be gained from organisations, or
derived the advantages flowing from the high visibility.

7.3 Though other Commissions before us have also looked at the unorganised sector it is for
the first time that the Government has specifically asked a Commission to propose Umbrella
Legislation to ensure protection and welfare of the workers in this sector.

7.4 We preface our observation by saying that on account of the variety, complexity and the
dimension of the sector and the paucity of information about the conditions of work of
workers in this sector, our work may bear the marks of shortcomings that arise from
incomplete access to data.

7.5 The first difficulty that we came across was in identifying or defining the unorganised
sector. It could not be defined solely on the basis of the nature of work of the workers
or on the basis of the number of employees in the undertaking and also not on the basis
of the level of organisation.

7.6 It is equally difficult to identify an employer in some of the areas of the unorganised sector,
and hence, an employer-employee relationship.

7.15 The unorganised sector is too vast to remain within the confines of conceptual definition.
Hence, descriptive means are used to identify the unorganised sector.

7.17 In official records the unorganised sector is defined as residual of the organised sector,
problems of underestimation and insufficient coverage lead to problems in deriving the
residual estimate of the unorganised sector. The definition based on this approach which
considers the organised sector as that employing 10 or more workers and the unorganised
sector on the residual, is not dependable.

7.18 Many efforts have been made to identify the characteristics of employments in this sector.
It will be useful to list some of the characteristics namely, low level of organisation, casual
labour relations, small own account or family-owned enterprises or micro enterprises,
ownership of fixed and other assets by self, involvement of family members, easy entry and
exit, free mobility, use of indigenous resources and technology, absence of fixed working
hours, unregulated and unprotected nature of work, lack of employment security and social
security, use of labour intensive technology, lack of support from Government, etc.




7.22

7.23

7.24

7.25

7.26

7.28

7.30

7.32

7.33

7.37

REPORT OF THE NATIONAL COMMISSION ON LABOUR

The unorganised sector is in no way independent or exclusive sector but is dependent
on the organised sector and the rest of the economy through variety of linkages such as
raw material, capital, generation of employment, market facilities and so on.

Despite existence of labour laws, the workers in this sector do not get social security and
other benefits for various reasons and there is hardly any trade union or institutional
mechanism to fight for them.

In the organised sector too permanent workers are getting casualised and contractualised
as a consequence of new economic and industrial policies. Such workers (casual or
contract) in the organised sector as well as unionised workers in the unorganised sector
can be considered to be included in the unorganised sector.

All workers who are not covered under the social security laws can be considered as part
of the unorganised sector.

The term-unorganised sector eludes definition. Its main features can be identified and the
sectors and processes where unorganised labour is used can be listed though not
exhaustively. Apprentices, causal and contract workers, home-based artisans, a section of
self-employed persons involved in jobs such as vending, rag picking and rickshaw pulling,
agricultural workers, migrant labour and those who perform manual and helper jobs come
under this sector, as well as those who depend on natural resources that are open or
common property.

The official definition of the informal sector enterprises consists of directory establishments
that employ between 6 and 9 persons and non-directory establishments which employ 5
persons or less and own account enterprises.

The study group appointed by the Commission has brought out certain general
characteristics of enterprises or employment in this sector such as low wages and low
earnings, high percentage of employment of women, employment of family labour, child
labour and migrant labour, piece-rate payments, home-based work or contractual work,
seasonal or intermittent employment, lack of organisation into trade unions, casual and
multiple jobs, existence of debt bondage, existence of cooperatives of self-employed
workers, dependence on others for supply of raw material, less access to capital, existence
of health hazards, etc.

We may look at some of the specific groups of employment and problems confronted by
them.

Home-based workers fall within a grey area between the employed workers and self-
employed workers. There are self-employed workers as well as employed workers
amongst the home-based workers.

Article 4 of the ILO Convention No. 177 of 1996 on home-based work calls for promotion
of equality of treatment for home workers including right to organise, to protection against
discrimination, to occupational safety and health, remuneration, social security, access to
training, etc. The Commission feels that ratification of this Convention will offer substantial
safeguards to millions of workers.
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In the National Consultation held on the 17 January, 2000 the paper presented by the
Ministry of Labour defined the home-based workers as those who are otherwise
unemployed, intending to but not absorbed by the organised sector, with skills limited to
certain jobs which have economic value. The home-based worker is thus a self-employed
person conducting his activity for a person or an organisation as there is no direct
employer-employee relationship between a home-based worker and the person or
organisation for whom he works.

Among the home workers there are some for whom this is the main economic activity while
for others it is a supplementary source of income.

In many cases the head of the family or the member of the family does the work himself
with the help of other members of the family. It is a collective self-employment effort and
there is neither an employee nor an employer.

The paper presented by Ministry of Labour further mentions that the absence of specific
data on home-based workers in official statistics is a reflection of lack of recognition of their
legitimacy as workers and also of a refusal to acknowledge their economic contribution.
Their contribution to national income in quantifiable terms is yet hazy but substantial.
Studies point out that female workers constitute the majority of home-based workers.

The National Consultation was of the view that terms like home worker, self-employed
person and own account worker should be defined and policies formulated to cover them.

Recommendations from the National Consultation suggested that the home-based workers
should be limited to wage earners working for outside employers, they should be included
under the Minimum Wages Act and the welfare schemes and provisions existing under
some of the labour laws should be extended to them and the existing provisions pertaining
to the organised sector should not be transplanted to home-based workers.

There is no reliable estimate of number of persons engaged as domestic workers. Though
somewhat visible in urban areas, they are also engaged in households all over the country
even in most distant and intractable areas. An estimate made by College of Social Work
in Mumbai claims that 80% of domestic workers are women.

The work does not require any special skill. The persons employed as domestic workers are
extremely poor, illiterate and come mostly from rural areas.

There is no system of social security on which the domestic workers can fall back. They
work for long hours and do variety of work and sometimes get few hours of undisturbed
sleep. In many cases they are not provided with safe and clean places where they can
rest or sleep. Since many domestic servants are women and children they run the risk of
sexual harassment and exploitation in many houses.

There is need to ensure satisfactory conditions of work, humane treatment and acceptable
level of social security, issue of identity cards and payment of minimum wages to domestic
workers.

In the interest of public health, sex workers should be subject to periodic health checks,
should be registered and should be treated as self-employed for the purpose of protection
or welfare.
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They should be entitled to benefit of all the schemes that we are recommending for self-
employed workers. Children of sex workers should not be denied opportunities for
education.

At present no worker in plantations is covered under the Plantation Labour Act which
stipulates the wage limit of Rs. 750 p.m. We were told that large number of casual and
contract workers are employed in plantations even on jobs which are regular and not
seasonal. All plantation workers should be provided with gumboots to protect them from
insect and snake bites. The workers employed on handling fertilisers and spraying of
pesticides should be trained and provided with safety equipments.

Plantation workers should be paid wages as per settlements or notified under the Minimum
Wages Act and the middlemen should not be allowed to siphon away the part of wages of
these workers.

The existing facilities for plantation workers should be continued and made more
satisfactory in plantations located at inaccessible places. The facilities may be provided by
a group of plantations on cost sharing basis. It will involve efforts on the part of the State
Governments to persuade employers to set up joint hospitals, schools, creches, etc.

We are of the opinion that the plantation industry should be helped to be competitive by
reducing the tax burden and the cost of production.

The working conditions of the workers working in underground mines are full of hazards
and the workers are at the risk of loosing limbs or lives due to flooding, fire, collapse of
roof, emission of gases, failure of ventilation or collapse of sides. There is high incidence
of lung diseases like TB and pneumoconiosis in mines. The workers above ground are also
exposed to risk of being injured by fall of sides, flying or falling objects, moving of vehicles,
material handling equipments and injuries due to blasting. The rate of accident in India in
mining activities is very high as compared to other countries.

The unorganised small mines and quarries which fall in the 3™ category of mines, do not
have the benefit of any welfare measures. The employers try to avoid implementing social
security and other labour laws by circumventing the laws in various ways. There is high
incidence of child labour and bonded labour in small mines and quarries.

Allocation of labour on the basis of caste is one of the fundamental tenets of caste system.
As per Government estimates 1 millions dalits are scavengers who clean public toilets and
dispose off the dead animals.

The National Commission for Safai Karmcharies in its report in 1997 claimed that many
scavengers are totally cut off from the mainstream of progress and are subjected to the
worst kind of oppression and indignities.

Given the insignificant amount of remuneration and the need to engage several family
members in the work assigned to one, it comes as a little surprise that many families of
scavengers borrow money from their upper caste neighbours and consequently go into
bondage.

Though the employment of manual scavengers and construction of dry latrine (Prohibition)
Act, 1993 punishes the employment of scavengers or construction of dry latrines with
imprisonment of one year and fine of Rs. 2000, the practice is continuing. The
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Government launched a national scheme that called for identification, training and
rehabilitation of safai karamcharies throughout the country.

According to National Commission for Safai Karamchari the scheme has benefited only a
handful of safai karamcharies and their dependents due to inadequate attention paid to
it by the State Governments and concerned agencies.

Ship-breaking industry in Alang- Sosia ship-breaking yard is the biggest yard of its kind in
Asia.

The industry dismantles 300 odd ships per year and employs about 17000 (1999-2000)
workers which has now come down to about 7000 workers purportedly due to
competition from other Asian countries. We find it difficult to believe that this is the only
cause.

Between the periods 1993-94 till 1999-2000 the average number of deaths in the industry
has been 28 and the number of ships broken has ranged from 183 in 1995-96 to 348
(1999-2000). About one fourth of the total deaths have been on account of fire, 10%
deaths have occurred on account of gassing and strike against objects each and about
18-19% of deaths have taken place due to fall from heights and from falling objects each.
It is obvious that the safety standard is not what it should be. There has been no
satisfactory effort to enforce what is necessary in such an inherently risk-prone activity.

In the ship breaking yards the workforce is largely migrant from UP, Bihar, and Orrisa and
to some extent from Maharashtra and other states.

The ship breaking industry needs support from the Government for making provision of
water hydrant system for fire fighting, piped potable water, LPG/oxygen pipeline, land fill
site and waste management, setting up a safety institute, improved road connections,
stable water supply, etc. There is need to raise productivity of the industry to meet
competition from countries like China, Pakistan and Bangladesh. The Commission is of the
view that the regulations that relate to safety and health of the worker were meant not
only for safety and welfare of the workers but also to ensure health of the industry itself.

Most of the workers in construction industry are employed on casual basis. Unstable
employment/earnings and shifting of workplaces are the basic characteristic of work for
construction workers. Though child labour is prohibited, children are engaged in unskilled
jobs.

Women engaged in construction work, are the most exploited. Frequent changes in their
work and instability deprive them and their children of primary facilities like health, water,
sanitary facilities and education. In most cases safety norms are violated. They are often
not given maternity benefits, though obligatory.

Temporary residential sheds put up for construction workers lack minimum facilities.
Créche facilities are not available at work sites and social security benefits are virtually non-
existent because of various constraints such as lack of stable nexus between employer and
employee, instability of employment, poor and uncertain earnings of workers, unreliable
duration of work, etc.

There is violation of laws on minimum wages, equal wages, child labour, contract labour
and interstate migrant workers. Construction workers remain invisible, vulnerable, voiceless
and ununionised.
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A system of bondage exists and gets extended from one generation to the next through
child labour in construction industry.

In the post-liberalisation period the construction industry in the country is witnessing many
structural changes which will radically transform the industry as well as construction labour
market. The industry, which hitherto has been based on labour intensive technology
providing ready source of employment will become technology intensive and mechanised
leading to elimination of large numbers of the workforce.

Rag picking and scrap collection have a bearing on the urban economy. Many production
enterprises depend upon recycling of the wastes.

As per available estimates there are about 50 lakh scrap collectors in the country.
Illiterates, unskilled persons, illegal aliens and the poorest of the poor are pushed into this
occupation as they are not able to find any other kind of employment. There is generally
no employer-employee relationship in this trade and the waste collectors are, therefore,
categorised as self-employed. No social security benefits are available to them.

Between scrap collectors and reprocessors various levels of traders such as retailers,
stockists and wholesalers exists.

A study shows that about 92% of scrap collectors are women in the age group of 19-50
with the mean age of entry between 9-10 years.

The Commission recognises the useful role played by scrap collectors both in helping
recycling activities as well as in maintaining civic hygiene. It is therefore, essential that
they should be protected from insecurity of various forms by measures like providing
identity cards, receipts for transaction, minimum wages if employed, health facilities,
creation of welfare funds, prohibition of child labour. The municipal bodies should also give
thought to the questions we have raised (in our report) and make appropriate regulations
and arrangements.

The Commission feels that there should not be any prejudice against the direct
engagement of migrant workers by fish processing units of other states on terms and
conditions that the state authorities may like to lay down to ensure compliance by the
employer.

The Commission finds that there is urgent need to ensure that fish processing units
acknowledge their legal obligations on wages, overtime, maximum hours, and amenities.
The contracts of work with the contract workers may be reduced to writing and signed with
free and informed consent of all parties and the workers may be provided with a copy of
the same. The employers should maintain proper records of wages, overtime etc. and the
workers should be provided with protective equipment necessary for safety such as apron,
gloves and gumboots, clean and hygienic quarters/dormitories and facilities of drinking
water, toilets etc. It should be ensured that the movement of workers is not restricted after
working hours and they are not coerced to restrict their movement to the precincts of
factory complex. Workers should be able to form their own associations and associate with
people outside without fear or intimidation.

The provisions of the Inter-State Migrant Workers Act, Contract Workers Act, and the
Minimum Wages Act should be strictly implemented in fish processing units and welfare
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boards should be set up to look after the needs of social security and health security of
workers in the fishing sector.

India has tremendous potential for development of fish processing. The Commission feels
that while creating conditions for growth and health of the industry, the interest of the
workers engaged in it should also receive equal attention.

According to rough estimates by the Fisheries University in Mumbai, fishing and allied
occupations can generate a large number of jobs which may well be second only to
employment in the agricultural sector.

Employment can be generated in marine sector, fresh water sector, captive fisheries sector,
inland captive fisheries sector, costal aqua culture sector and post harvest sector. The
employment in fishing sector includes net making, processing industry, marketing of fish
products, boat building, fishing in sea water, related workshops etc.

The total working population in fisheries (marine and inland) is estimated to be around 6
million, the largest proportion (66%) being in the harvesting activity which is composed of
mainly men, though women are sometimes involved in inland fishing. Women dominate the
handling and processing activity accounting for about 70% of the workforce.

Harvesting of fish is conditioned by the weather and availability of fish in the aquatic
terrain. A fisherman gets about 150-200 days of work in the year.

Seasonality of employment in other sectors is also related to weather at sea. The range of
days of employment in handling, processing and marketing sectors is from 100-250 in the
year.

Wages are paid by piece-rate, daily rate or as a share of net income. The last form is most
common in harvesting activity.

The earnings of workers in fisheries sector as a whole are rather low and marked by very
wide day-to-day fluctuations.

The fisheries sector of Kerala is noted for migration of workers within the state as well
as migration of skilled workforce to the fisheries sector of other maritime states of India.

Risk of accidents is especially high amongst the workers in harvesting activities particularly
on mechanised boats and the artisanal, fisherman using non-mechanised crafts in the
coastal waters.

Social security and welfare measures in fishing industry are of two distinct types i.e. those
that have been evolved from traditional community caring and sharing systems and those
that are instituted as part of the organised obligations towards workers on the part of the
employers and the state.

The Government of Kerala has measures to cover accident, risk to life and equipment,
educational scholarship to children of fish workers, grants and subsidies for housing, relief
measures during the monsoon season and so on.

The social security and welfare measures provided by employers like owners of mechanised
boats, peeling sheds, processing firms, etc. leave much to be desired.
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Maharashtra is one of the states where traditional fishing community have benefited
greatly by establishment and effective functioning of cooperatives that play a role in all
three sectors of activity i.e. catching, chilling, processing and marketing. In most of the
other areas the record of performance of cooperative movement and quasi-Governmental
organisations has been inadequate.

In Kerala the small, vocal and militant unions are not found among wage workers but
among largely self-employed fish workers involved in fishing and marketing.

The glass bangle industry in Ferozabad in UP is a technically backward industry employing
obsolete technology. The working conditions in most of the units in the industry are
inhuman.

A large number of children are working in this industry, the estimates of which vary from
5000 to over 1 lakh. The industry exploits the exemption of family labour from the
provisions of the Child Labour Act and increasingly resorts to sub-contracting forms of
production.

The bangle industry as it is operating poses serious health hazards to workers.
Temperatures inside the factories are very high and very often cause burn injuries. The
environment in factories is highly polluted with emission of chemical fumes and coal dust
leading to respiratory disorders and TB.

No security and safety measures are available in this industry to the workers, specially in
household and unregistered factories. In each household, the traditional furnaces may be
seen with large number of children working on them.

58% of the children work in family run units. Only compulsory enrolment of children in
schools can prevent exploitation of children in sweatshops.

A research study conducted by the Centre for Operations Research & Training in 1998 has
recommended that to improve existing unhealthy working conditions in the industry, it is
necessary to improve its production technology and work environment besides training and
equipping the workers with higher skills.

The brassware industry in Moradabad employs about 1,50,000 workers directly and many
more indirectly. About 45% of workers are children in the age group of 8-12 years and 50%
of the workers engaged in moulding and finishing workshops are children below the age of
14 years. There is increasing practice of sub-contracting of jobs which gives scope for free
use of cheap child labour.

Many units are unregistered and the workers have no rights for entitlements like ESI, PF,
etc.

According to one estimate, women constitute about 50% of the total workforce in the
brassware industry. Apart from respiratory disorders and TB the children also suffer from
eye burns.

75% of the carpet looms in the country are located in the Mirzapur-Bhadohi area of UP
which holds a very important position in manufacturing and exporting of hand-knotted
woollen carpets.
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Hand-knotted woollen carpet industry has a share of more than 15% in the handcraft
expo